Google 



This is a digital copy of a book that was preserved for generations on Hbrary shelves before it was carefully scanned by Google as part of a project 

to make the world's books discoverable online. 

It has survived long enough for the copyright to expire and the book to enter the public domain. A public domain book is one that was never subject 

to copyright or whose legal copyright term has expired. Whether a book is in the public domain may vary country to country. Public domain books 

are our gateways to the past, representing a wealth of history, culture and knowledge that's often difficult to discover. 

Marks, notations and other maiginalia present in the original volume will appear in this file - a reminder of this book's long journey from the 

publisher to a library and finally to you. 

Usage guidelines 

Google is proud to partner with libraries to digitize public domain materials and make them widely accessible. Public domain books belong to the 
public and we are merely their custodians. Nevertheless, this work is expensive, so in order to keep providing this resource, we liave taken steps to 
prevent abuse by commercial parties, including placing technical restrictions on automated querying. 
We also ask that you: 

+ Make non-commercial use of the files We designed Google Book Search for use by individuals, and we request that you use these files for 
personal, non-commercial purposes. 

+ Refrain fivm automated querying Do not send automated queries of any sort to Google's system: If you are conducting research on machine 
translation, optical character recognition or other areas where access to a large amount of text is helpful, please contact us. We encourage the 
use of public domain materials for these purposes and may be able to help. 

+ Maintain attributionTht GoogXt "watermark" you see on each file is essential for informing people about this project and helping them find 
additional materials through Google Book Search. Please do not remove it. 

+ Keep it legal Whatever your use, remember that you are responsible for ensuring that what you are doing is legal. Do not assume that just 
because we believe a book is in the public domain for users in the United States, that the work is also in the public domain for users in other 
countries. Whether a book is still in copyright varies from country to country, and we can't offer guidance on whether any specific use of 
any specific book is allowed. Please do not assume that a book's appearance in Google Book Search means it can be used in any manner 
anywhere in the world. Copyright infringement liabili^ can be quite severe. 

About Google Book Search 

Google's mission is to organize the world's information and to make it universally accessible and useful. Google Book Search helps readers 
discover the world's books while helping authors and publishers reach new audiences. You can search through the full text of this book on the web 

at |http : //books . google . com/| 



AN 

OF THE 

ANCIENT RIGHTS AND POWER 

OF THE 



PARLIAMENT 



! 

\ OF 



SCOTLAND. 

TO WHICH IS FREFIXED^ 

A SHORT INTRODUCTION UPON GOVERNMENT IN OENERAL, 

BY 

ANDREW FLETCHER, OF SALTOUN. 



Nod censes igitur renim omnium Arbitrium penes Regem esse debere ? 
Minime ; nam eum non solum Regem sed etiam H<miinem esse memini, multa 
per ignorantium errantem multa sponte peccantem, multa prope invitum, 
quippe Animal ad oronem faToris et odii auram fiuale mutabile. 

Buck* de Jure Xegm apud Scotou 



ABERDEEN : 

PRINTED FOR JAMES JOHNSTON^ EXCHANGE COURT^ UNION 
street; and SOLD BY STIRLING AND BLADE, EDIN- 
BURGH; AND LONGMAN, HURST, RJEITS, 9RME, . 
AND BROWN, PATERNOSTEA-ROW, 
LONDON. 

1823. 



D.- CkioMsu k Co.> 



> 



1 J. 



\ 






^vt€»^f 



■' .. 



f f 



BY TfiB 



EDITOR' OF tyf& PStl^NT EDITICn}. 



^ • 



X HIS fiftiort Treatise on tihie ancient Constitdtion 
<it the Patiiament of Scotland appeared in ITOS^ 
when the proposed Union between England and 
Scotland had become the subject of discussion ; 
and, although it was printed anonymously at Edin- 
burgh, the proefs are complete that it was written 
by the 'celebrated patriot, Anbbew Fletcher, of 
Saltoun. At tbiat period, the system of bribery 
had aitived at considerable maturity ; and it was 
iJie object of Fletchee, to rouse the members of 
parliament to a sense of their duty, before tbeir 
meetk^g. That his attempt nmst have been high- 
ly obnoxious to Government, will easily be believ- 
ed : he was branded with the epithets of a med- 
dling agitator, entertaining views hostile to the 
State ; a vain demagogue, and a violent num, who 
would not listen to reason. In the meantime, the 
Treatise was, as far as possible, bought up and de- 
j^troyed ; and, so scarce had it become, that, when 
in 1792, the Earl of Buchan published the life of 
Fletcher, although he had heaid df this Essay, 
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he had never seen a copy, and believed them aU 
destroyed. A few, however, have been preserved, 
in private libraries ; and^ upon the blank leaf of the 
copy in the library at Siaiiis Castle, there is written 
in the hand-writing of Mr. A. Hay of Delgaty, 
husband of the Countess Mary of Erroll, probably 
about tkeyeiu: n40--^I^vpomls hg^Mr. Fletcher of 
SaltouUy in Parliament, 1703 — strange ! Then fol- 
low, in the same hand, the twelve Regulations con- 
cerning the constitution of parliament and limita^ 
tion of the monarchy, which the reader will find in 
^fie appe)i(iix.; which, however strange they may 
have appeared to Mr Hay, fourscore years smce^ 
a^^ now generally recognised as just in principle ; 
a^d'the Gk^vernment of Spain appears to be very 
nqariy adjusted . to the model of FiiETCHBB. 

The great - object pf our Scottish patriot wag ta 
i$QCure a fair Representaticm of the People in Par- 
liament, and so to limit the powers of the Soveh 
reign, th^t Parliament should at all times passe4» 
aiji efficient controul over his publae acts* : But 
while he thus laboured to establish the indepen- 
dence of parliament, it certainly appears froQti hia 
writingi;, that he considered the peasantry as un^* 
woi:thy of political . freedom, and proposed to re-, 
duce them to a state of vassalage little short of 
absolute slavery. We are, however, to bear in 
mind, that political information was not generally 
diffused among the lower orders in Scotland, until 
the last century was drawing towards its close. In 
Fletcheu's time, the tenantry, tradesmen, and 
mechanics, were, for the most part, ignorant of the 
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principles of free government ; but were he now 

Uying, although he would find but few freeholdien$, 

such as those who contended with him for the ho- 

[ nour and independence of their country, he would 

find multiplied and convincing proofs of the fact, 
that the lower orders are now to be called so only 
in respect of wealth ; — ^their information, both po- 
litical and religious, fully entitling them to a pa|- 
ticipation in all the advantages of a Free Constitu- 
tion. The corruption, that as Fletcheb antici- 
pated, degraded for along time the character of 
the great majority of the nobility and gentry of 
Scotland, has been counteracted by the better 
education of the lower dasses, and a diffusion of 
political information, which promises to briiig 
about changes creditable to the national character, 
and highly advantageous to the country. 

Upon the whole, the Editor trusts that this 
Treatise, the work of our highly respected country- 
man, shall be favourably received by the public, 
afta* having remained for more than a century in 
obscurity. The party animosities that occasioned 
its suppression have now passed away; but the 
tniths it contains are immutable, and in many 
instances applicable to the times in which we live. 

Aberdeen^ 6th January^ 1823. 
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TO THE RIGHT HONOURABLE 



TRK 



ESTATES OF SCOTLAND, 

IN PAkLIAMENT ASSEMBLED. 



XRE stebjeet and design of the foUowing Treaitis^ 
seems naturally to entitle it to the protection ad 
your amgiut assemhiy. It is very well knoivn what 
eMdearours huve been used for above 100 ye^qi 
pm% to kssea tlie Authority of the Estates of SfcotJ 
hOkd. OovactB^ benches^ pulpits, and ev^i soaoe of 
thos^ who co(aipQsed our Parliaments^' have becii 
engag^ in the coni^iiucy. Theie jbs not one rei^^ 
sinoe the union of the crowns, but what affords in« 
stances of this attempt by some illmen : Nor is it 
ever Hke to be otherwise, till you be jdeased to re* 
assume so much of your ancient powev, as mmy 
make it capital for any man or party to offer it; 
The last age, or 17th century, was* by some called 
ike ege of Kings, the meanmg of which was, in 
plaiiv^SSroAf, an age of t3rrants ; France, Denpiark, 
Sweden, Bohemia^ Hungary, Naples, and other na* 
tions, aie speakiiig Instances of it. The power ;of 
the estates of those countries was wholly suppress 
sed by theilr Prinoes ; and had it not been for the 
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2 Dedication. 

late happy revolution^ this ancient kingdom must 
in all probability have run the same fate. We were 
very near it when King James VII. took upon him 
by despotical proclamations to casse and annul 
our statutes ; and we must always look upon oiur- 
selves to be upon the brink of it, when any of our 
Princes take upon them to dispense with our Laws* 
But blessed be Gk)d, our claim of right in 1689 
broke many of the strongest links of that heavy 
chain which arbitrary Princes and fawning cour- 
tiers had put about our necks. It is in your power, ^ 
my Lords, (for with this title you are all dignifyed 
U^wr old statute books) fully to restore us to our 
ancient liberty when you come to the next act pf 
settlement ; and what that liberty was will plainly 
^pear in the following Treatise. M^ vouchers are 
the printed acts of your own iUustrious coxurt, and 
toot only those which our late Priiices thought fit 
should appear to the view of the public, but those 
upon which they had passed an index expurgatorius. 
It has been the misfortune of our country to have 
our records twice destroyed by an English usurpa^ 
tion, with a design to deprive us of all the glorious 
monuments of our ancient liberty, that vfe might the 
more easily be subjected as a province to their king- 
dom. But we did not suffer so much that way by 
Edward I. and Oliver Crcunwell, though in open 
war against us, as we have suffered from some of 
our own Princes, who, by the union of the croymn, 
became English sovereigns. What the two former 
attempted was by fair hostility, and dcme by the 
hand of an avowed enemy ; but the latter cairied 
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Dedication. 8 

on the design under the title of fathers 6f thehr 
cotintry^ and made some of those who were mem- 
bers of the Estates of Scotland the unnatural de- 
stroyers of their own liberty, as is evident by the 
acts, of King Charles Il.'s first parliament. 

The reason of this, my Lords, was plain. By 
the records of parliaments it appeared, that your 
Lordships, before the union of the crowns, had a 
commanding share in all the rights of sovereignty. 
It was by you, under God, that our Kings did 
reign ; and never did : our Princes decree justice, 
either without or against your authority. It is imi 
incontrovertible: maxim in politics, that dominim 
(mght to foOmo the property ; and the Estates of 
Scotland, which were all included under the gene- 
ral n^me of Lords of manors or freeholders, being 
the' hereditary proprietors of the country before 
ev^ we had any thing like a King, it followed by 
necessary consequence, that your ancestors were 
our hereditary sovereigns and legislators, and that 
our Kings had their power and authority from 
them, as an office of trust, but not of property. — 
The contrary doctrine has been maintained for 
some reigns, in order to make ottr estates of par- 
liam^t mere vassals to our Princes ; but with how 
littk -ti'irtfay will appear by the following Treatise : 
The. sole end of it is to set your ancient power and 
authority; my Lords, in a t^ue light, against the 
advocatea and champon^ of arbilafary power ; and 
that jQU may nenai^ume all or part of it, as in your 
great wisdom shaU be found necessary for preserv- 
ing the honour and. liberty of our dear cDuntr5\ 

A 2 



By IHfe abstract of 6ur laws \Ssre exKlbiteft, it •^fll 

u^peaie that tnir ancfestbrs Wereittieti of cottriiBl Ai 

1^*11 as cdtlhlge ; that they undeiistocki ^crt^rfjlnierit; 

'Us V6ll JAs atois ; and that so Me^th a thought could 

never have entered thieh- Sotils, as to sfufefeil&er tli*^ 

fight of got^ehiing themselves to dhdthgr nation, 

tfithfer by an iihprudent'*unioh of the crowns, 6r b^ 

MtH an ttttidn of thfe Ttingflbnis, as ti^oiiM sub^ 

o^ bodies arid soiils to the tbtfes of a fc^eign riitt:. 

jOrity. It h hard If 8<iotsnlen hie sO miich diege- 

iiierate, thit they neither know hb# to imflrdtfe 

fheir estates, or savcf their souls, Mthbtit a forcSgh 

«ii*ctiOti. An inviolable fiiehdshit) ^^^ ^<x^ bor- 

ifespiOndfettce H^ith Erigltod is absolutely n^^^ ; 

iWt if tMs eaUtlot be dttainfed by art tinloh <tf aiSol 

i^irftion, HHUhdlit extending it any further, itiS oiii 

'6f*m fatat. The sefntence df dtti- Irfws aigairiSt kWih 

that oflclr to dittiifaish the pdtirei' ftnd atf thdfit^ of 

btir estates of peltliaraerit, is weU efidugfr Mitvj^ ^ 

^ thef forfefe of those fews be fettfertated, tit in an^ 

wise rfettiitted or iKsp'fensed with, it isf ettty tb fd¥fe- 

-see ttfe (kAis^qilWice. Bnglaiid is a Idse, gdBftrit, 

and brive natioti ; they loVfe Bberty thfemselves, 

knfd therefore trSI alwtfys Wate a dtf* t^td UyiS:^ 

feme i^piHfc toiong otliers ; bift itttiSt tifefeds de^te 

apeo]^lei**b would tamely patrt Wjfth tfe^ltetL 

'aOhi teailgedt slaves, atid thihk ffcetn neither fit fo 

be freatM as gobd rieighbburs, or usi^ful siibjectS. 

The f^asoii i^ |jilain, becausfe they ^bald toni^tantly 

endanger the EhgHsTi libiefty by feffing in 'wM'^- 

bitrary Printte: 

It is evMeftt, my Lofrds, that the nreseht dirii^tt- 
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tiafjr faction, from the expe^t^on tba1| .$91^, iJ^i^i^ 
l^^v« of pla^ aft^ pensioMi ajqd fronji %, ^b^ttfligi 
oi <PEeip«ftt titles, to, pur siyw^pn. It ^ ^p^ 11^917 
]|p^i)ifn tOi yoiir LorcUhip?, that tijij^pisi ^pacty^iyH^ipj 
k^ji^ lypcw, her. Majesty pn^y; as a^gu^^ai^ tp.hp^ 
snPIK^^ brother ; that th^? i$ ^notW/^l^qab^, 
lutply ^ny \^x t^Ue; ^d th^t bpth t^9sie pa^e^ 
9r« CW9 at bpttqin : ^he ma^ss of tb^t Pft^X* 9jyi> 
tfe?; pafti^f est i«vs^lts %y coxjamit up ^ our Con^^ 
tfttiWr W Pbjir(5h and State, by: i«Y^Qg c^iff c^ 
Wd Piaywg PB^nly a^^ av9^e4ly fpr the t^ 
1^4 Royal Faniily, &c, ipay p^hap& pr^y^ ^W^ 
dpye iYW^Ix^e/58 ojC^ppther to ^hrow thexq^l^qs v^^^ 

th^ aJRps <>f t^fi ^^We <^ B^^yey, w^th^^t limits- 

t«)ps; wb^ch wust pepes§^y entail all 1^9^ 
gci^Yan^^ uppp us, t^h^t have t^l^en.^hpir ^^ fi;9m 
^badt ipiiperfecf umpn of ^he crq^^;^ ^I4<^h ](if ^b 
pi^ye A ipo^svditic and ruinous tq c^i^r offcoif^,, J^j 
Qpfd f^brf^t your Lojrdsbips to pr<>per mftam £pi: 9^ 
yiajtiuig tbo;^ da^geff . The foftpi^ing Tr^|^ 
1^ ^^lew wb*t our anpe^r§ wou^d bftye dcf^.i)^ 
the like (Wp. In thpse d^y^ it nxui^t cprt^j l|^ve 
l^ppp Wpit4.fpr afly 9R?;i or p^y to set up ^^itle 
tQ tJ:^? (^Ppwi), ^^ipl^ the estates had diso:^^, to 
b«ye denied «r disting^shed uppn the ai^^ppty 
pf tboiip wbopi the ^sta|:es bad inyested, or to ^$ert 
a f^torft tit^e ^ any p^pn or family w^P^ ^be 
ef^tates bad fiot (leqlaced. W^ ^already prpyi^^ 
with very good laws against a popish suocesspr : 
The excellent measures taken by the parliament of 
England, have secured that nation against the pre* 
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6 Dedication. 

tensions of any such person, any otherwise than by 
a successful invasion and rebellion, of which, bles- 
sed be God, there is little fear in that kingdom. 
We may depend upon the assistance of our neigh- 
bours the English and Dutch, against any party 
who set up in our country for the pretended King 
James VIII. ; though if our own people be at li- 
berty, there will be no need of foreign auxiliaries, 
except the pretender come in with a foreign power, 
which England and Holland are able, and con- 
cerned in interest, to prevent. The case being thus, 
there is no reason for a precipitant settlement of 
our succession without limitations : And since 
these are necessary, it is humbly conceived that thcJ 
ancient privileges of our parliament and people, 
briefly discoursed of in the following Treatise, are 
as proper to be taken into consideration for limi- 
tations, as any other. These were the maxims of 
government by which our ancestors preserved their 
liberty, and left their posterity free. Our parlia- 
ments, by keeping so much of the power of the 
sword, of the power of the purse, and of the power 
of disposing all public places of trust, in their own 
hands, made the reins of om* government steady, 
and not changeable with the tempers of courts, or 
humours of favorites. Whether this be not more 
necessary now, since our Princes are removed to 
another country, than it was whilst they dwelt a- 
mong ourselves, is humbly submitted to your con- 
sideration. 
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Xhe subject of the following sheets has been 
much talked of, though biit little understood, and 
unfairly handled by many of those who have med- 
dled with controversies of State, and such parts df 
our history as related to them. By such men as 
these has oiir nation been defamed, both at home 
and abroad ; by them has our triie constitution 
been denied, and a false one imposed upon us; 
nor have they made any scruple to traduce our Es- 
tates of Parliament, and to stigmatize oiu* whole 
nation with a brand of sedition and rebellibn.^ 
Most of the English authors, who hav6 nieddled 
with oiu* affairs in a historicar way, except a vety 
few, have followed the same strain ; and we have 
always,, since the Union of the Crowns, had an ar- 
bitrary party at home,. who have been too rekdy to 
join with foreign enemies in running down our 
constitution, and fastening those unjust caluninies 
upon the whole nation, whilst they pretended to 
serve the Court, or the interests of their owii fac- 
tion'. We might give many instances of this, 
but Bishop Guthry's Memoirs is a latfe as well as a 
pregnant one, and seems to have been published, 
on purpose to countenance those unjust reflections 
which are cast upon our Country and greatest fami^ 
milies by the late Earl of Clarendon. ' '* 
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8 PREFACE. 

My motives for entering upon the following 
work, were as follow : — !• A desire to obviate, as 
much as possible, such misrepresentations as those 
above-mentioned, in time to come. 2. To vindi- 
cate the memory of our noble ancestors, who waded 
through Seas of BloodT^and gloriously ventured 
their Lives and Estates in D^feuce of their Liber- 
ty, against Domestip Tyrant js and Foreign Invad- 
ers. 3. To set our ancient constitution in a Itriie 
light, which was very much wanted^ 

In order to this, I resolved to follow our an- 
cient and modern acts of Parliament as my guidp, 
and to join with them such of our historians as 1 
. had by me. I chiefly made use of th6 first print^ 
edition' of our acts, called, the Slack Acts, because, 
printed in a black letter, which were collected and 
pifl^lished by authority of Q. Mary, as appears by 
h^r commission prefixed to that edition. Yet, it js 
very well known that it was stifled, not to say sup- 
pressed, in the reign of K. James VI. '; and ano- 
ther edition was published then by Sir John Skeen, 
and republished since, with additions, by Sir Th^- 
mai? Murray, in the time of K. Charles IT. wherein 
ther^ was ciare taken to leave out most of those acts 
yir^ph were monuments of the power of our Par- 
liaments in the Jura T^mestq^tis. By this means, 
that j^t edition came to be almost foi:got, and 
scarcely to be had. This, together with thje seve- 
rity of the la^ reigns against aU attempts for re- 
cqyering.our liberty, and. the doctrine of preroga- 
tive from our bench^es and pulpits, which made 
every thing of that nature seditipn and rebellion. 



But having obtained one of those ^^, Afits 

th^;r?j|||e^e^.actS| 9^ ^. CHitrles, ^. ifl ^6^ ;^,d .th(B 

w?^^ 49^ «i^ 9:14 J^yfr^f^ .9^ I^^fiW M#f- 

mqn|^ boip^ .^ with tjhf qi ;. a©cl ^a^g p% Jie% 
as, Sj^ 1^. 9i|^>.Ipqok (^ Fe^dis, W ^ttr.jBUi^- 

'»;^*ej* *<> % Po^^ <i^ W. ^e^ J?Stat?s, ^^^ 

^ at one vi^^ t^e jjg^er.9»»y haye th? ^vlJ^qp 
of all th^t X oo.u|d ^d r^tjyc^ iff \i^e r/e^egti^^e 

,bi:anches of 9Mf ^??.«pt c<W^l^^ 

It«iying.^ep:i^ted tjjjfs. % wy ^gi^fjeijals. an,d 
.^etho^^ I mus^, Sj^Wt Wj, P^<>WaW« to t/ip 
cenjsui-e of t^j? public ; ^^t^ at; tl^^ sajnfi tip^p g^p 
very sensibly qI tn^ imjtp^ai^i^^ ^^, dwger o^- su^ 
an uiidj^rtall^g. 4, v^iiy leai^^ ^^njtjtemftii ' (^ 
o|ii: own wuiatry, a gy^t^gatfo^i of lib^, ^?A''^fiF!- 
j»y in a pcJit^.P^O^ "^ ^^U exprespe4 it,* ". That if ,• 

*♦ my m?^ W Pomj^oj} tp the ijaispr^;?^ of, a.^J^ * 

" p|e, ahQVll4,en4f!^v:9l^' tp ,^ab|^^e thei» in. aqy 
" tj^iijg: i^^J^tij^g to Goyejrnment, he wil| (pi^i^y . 
I* iiicur tjfeje disple^ure, and perhM^ 1^ pjo^^ue^ by 
," yiif n^ge of those, wjl^o t^i: thpy ^^, tjieir £^ 

/ 
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10 PREFACE. 

•* count in the oppression of the world, but will 
" hardly succeed in his endeavours to undeceive the 
"multitude." 

Let the consequence be what it will, I am easy 
in my own mind ; it is the liberty of my country 
I have in view ; I propose no alteration during 
her Majesty's reign, which I wish may be long 
and happy. I have quoted my authorities for what 
I say, I show my countrymen what their ances- 
tors were, and what they designed their posterity 
should be. I know that I run counter to men of 
great names and titles, that I thwart a Strong party 
who have been in possession for some reigns, to 
impose the contrary doctrines as Law and Gk)spel 
upon the nation ; but, if they will advance false- 
hoods in matters of fa6t, they cannot oblige any 
man to be silent that is able to discover it. The 
great judge and lawgiver of the world pronoimced 
a curse upon those who removed ancient land- 
marks, and if he passed such a heavy sentence upon 
them who would by that means invade a private 
man's property, what must be the fate of such, 
as not only remove, but likewise destroy the boun- 
daries of a nation's liberty? It is her Majesty's glory 
that she comes to the throne upon a foundation 
directly opposite to Inen of such principles ; and it 
is the duty of all good Scotsmen to pray that Grod 
would preserve her Majesty and their coimtry from 
the influence and effects of their pernicious coim- 
sels. I shall say no more by way of preface, but 
because the party have recourse to divinity, when 
they are bafiled by law and history, I have subjoin- 
ed the following Introduction. 
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AN INTRODUCTION 

UPON THE 

'Nature of ^GrO^emmmt in (Bentml^ 

AS IT APPEARS BY DIVINE EEVELATION. 



JL HE necessitjr of Government is so obvious, that 
all societies fall naturally into it ; and the wisdom 
of nations or lesser communities never discovers it- 
self more than when they agree upoti such forms 
of it as are most adapted to the good of the public. 
There is nothing so contrary to reason or the 
good of mankind, as such models of Government, 
which oblige the subjects to be on a constant guard 
against theniy or otherwise put them in perpetual 
danger qf their lives^ and render their liberties pre- 
carious. Such pernicious models are these, which 
lodge an absolute and uncontrolable power in one, 
JeWy or many : I mean such a power as makes those 
intrusted with the Government noways accountable 
to the people who intrust them, how inconsistent 
soever their administration may be with the public 

welfare. 

But of all the models that ever were thought 
on, that of subjecting mankind to the absolute will 
of a single person, by hereditary lineal descent, 
which way soever the first of the line came by the 
title, oflFers the greatest indignity to human na- 
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ture, and puts man in a worse condition than the 
savage brutes. Those creatures, by natural in- 
stinct, repel forqe by force, and are under no sub- 
jection but the original law of their being ; where- 
as the model we speak of puts millions of men un- 
der a slavish hereditary subjection to the will of a 
single p^fsop, wbp ^ no rjghjt jto th^|; sMp^jiority 
over them by nature, nor perhaps any transcen- 
dent virtues that could entitie him to it by choice, 
if the authors of this system would allow us the li- 

Th^ Jfe^t Jj^ng th# we Jie^r of ^as indeed gj^p 
pf \1^px 3prt ; ^nd to the r^pjro^ch of alj thq«^ 
wl^p iwaiiita^ ?Hch princiB^^s, it h^ppeup^ ^q ^jp 
l^imrod the %\^ pr^^dspj; pf curi^pd O^^^ |vj^p 

)j&uj5)e4 W<^ ^ ^M9RW fiV^'' ^ fi^ ^ xp^nkind, 
\\\m^ ^ l]^diiye el^^r j)i:c|thers, his f^l^pn, gp:ai^4- 
|k|;lj^, ^jj great gr^dfathq?*, alive at ^p tiw^e : 
^jSyidenpe jiuffipiept that he |i^ nq yegar^ to ppiWQ- 
genifur^, ^ giving the only titlp to iSpyeruwent, 
^,x\(^ 9 stirpug ppesuiif^ptiiop that th^rt ^ptipn h^d ^pt 
tign got Ipqti^^g fl^ t^>e worlji, otl^erwise his prq- 
gp:flitprs and eldpr brothers would certainly have 
pi^^P T^^ WPPR W?n fqr invading their property. 

Tl^p firjst King mentipjaqd with the ^(pprqbatiop 
pf the diyinp legislator ^as pix^ of another cl^£U^ 
ter ; he comes to the Crown by the people's ^on- 
j^nt, with strict limitations^* s^^* indeed, as be- 
^peajc the ipfiuite gppdu,es$ of Gqd towi^r^^ men : 
^e ^o^l4 have th^ to be gove^e^ accqr^ing t9 



^ Deut. xtii. from the 15th v. to the end of' the chapter* 
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tA^ cH^ff tf tte ]HKicmbi n^tiK^ and ii(>C to^ be 

theh" Kin^ to multii^ h^fteis; and iiltfbh m6^^ iA 
(VT^^W^ dnd 0|rpMS6 t&bm t^ niuiieyoiti}' gtfittxfir 
and ^bdihg demies. H« tfiOI' ikrt aBo^ him to 
ilnilti^ Wives t6 Mitt^ilf, atld lAuch tei«} to pmi^ 
tltiit^ the Wiv6$ &M daughters of IM suljeetsA^ 
ThiE! ^^soh ^sighefd i^ ob^&fy&bte, l^t thi^y dhdiild 
tui* ateiy hii^h6art,i e. ft-ditt ti^ feai' Of (Sod, and' 
thb cdi*^ 6f his subjects, as happehed t6 S6loni6ti»' 
and to som^ of our Princes that nlij^t eius^ be 
named. He is not allowed to multiply silvier tod 
goM, ahd lii^uch tess a prerogatite to tkx hid i^ub- 
j6m' at pleasure. His heart imist not b6 lifted up 
above bis bi'etlu^en, and much lei^ must he treat 
thtSM as abjedt vassals. He must govern thera hf 
lailr, and fear that end must cohstantly read th^ sto* 
tutes; sb thMfais administration must have nothing^ 
iii it that li6bks lilte absolute pbWer and uncontrmdJ 
able authority, erf a demand of atii^dieh^ ivithoot 
re^ei^e. This ikW Was Hot ft6p6s^ t» him as a 
mere ^fis^^^W^ Withbut a saUctlol^, bfikt has at 
A^^adfid penalty annex:ed. Which implies no less 
than' the loss of his life, arid the forfeiture of his 
i^'^h fcrf himself aiid his poisterity^ Thik was do* 
cd^dingly f olfllled in thepei*sott and oflfej^g of 
SSlttI, Whd feitoke in upon their cbhstitution, as Sa* 
mud fbreto them he would, f 

Thtts God cut ofFthat tyrant by tlie hand of hb 
demies i^ battle, ahd made use of the people to 
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dethrone his posterity. His next successw, David, 
though he was appointed by God himself to sit on 
the throne, was so fai; from urging that divine right 
of succession to deprive the people of their just 
suffirage, that he did not meddle with the adminis- 
tration, till made king by the tribes, and entered 
into a league, or confirmed the original contract 
with them ; we have reason to think, that, by. this 
league, they obliged him to observe the law of the 
kingdom enjoined in Deuteronomy, as above-men- 
tioned, for that was their daim of right appointed 
by Grod himself* 

This hypothesis seems to be very much strength- 
ened by the practice of the ten tribes, when they 
came to make his grandson, Rehoboam, King. — 
They demanded an ease from the burdens with 
which his father had oppressed them, when he broke 
in upon the original constitution, by multiplying 
horses, wives, concubines, horsemen, chariots, &c. 
and oppressing the people to maintain them, as we 
read at large in his story * But this young ambi- 
tious Prince being resolved to advance his preroga- 
tive, refused to comply with their terms ; upon 
which they renounced his authority, and made Je- 
roboam their King. From this it is evident, that 
under thei Old Testament dispensation, they who 
were God*s peculiar people, and perfectly instruct- 
ed in his will, understood nothing of the modem 
doctrine, of the divine right of a Uneal succession, 
that Kings are accountable to none but God, and 



* 1 Kings, chapters ir. and xi. 
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that sufcfects are to make luse of no other defences 
against their' ui^irpatiosis but prayetrs and tears* - 

Under the New Testament dispensation, the 
infinitely wise and good. Author of government 
took the same care of the liberties of mankind, and 
confin^ the power of governors within the same 
limits. This will be evident to those that compare 
Sok>mon'5 notion of government before his defecv 
tioo, with St. Paul's definition of rulers, in his 
epistle to the Romans. The former prayed to God' 
Jbr an understancUsig hearty to judge the people^ and 
to discern between good a/nd had.* The latter in- 
forms us, that rulers are n^t a terror to good worhsy 
hut to the evil ; that they are the ministers qf God 
to the people Jbr goddf attend continually upon this 
very thing, and that this entitles them to obedience, 
prayers, and revenue, from the subject^ So that it 
appears undeniably clear from revelation, that the 
good of the people, and not the grandeur of rulers, 
is the end for which God appointed government. 

If we look into profane history, we shall find 
that the Grecians, Romans, and other civilized na- 
tions^ did form to themselves the same idea of go- 
vernment by the light of reason, a beam which 
comes from the same Father of Light, though no- 
thing so clear as that of revelation. It were easy 
to prove this by multitudes of instances, but it does 
not suit with my designed expedition and brevity ; 
therefore I come now to the ancient and true con- 



* 1 Kings^ chap. iii. 9. 

t Rom. xiii. 3, 4, 5, 6, 1 Tim. ii. 2. 
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stitMtitni of thf govwnment of Scotibaid^ by which 
it wiU aflpbar that our zskeekon have farai men of 
grfeiit iriisdem imd virtue, that they mddeU^ their 
gDv c mment tecovding td. Sorij[>tiire and reasoti^ 
atad that the stbnding of o^Qr kingdom for abiyre 
two thodtand yoaia^ is as mildi owing t6 the pru« 
dance and tDnsuimnate wi$daDi tif oiir Estates^' 
-wti&a met in Failianient, as to their valour and in* 
trejt)idity when fiiey appeared ifi the field ; ibrthoee 
Very petMBs who cMipoied <mr paoQiaifaentSf viz. 
tibe greater and lesser bsfrona, oof freeholders and 
conunissidne^ of burghs, were ancientty our leaden 
in war. 
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AN HISTORICAL ACCOUNT 

* • * 

OP THE 

ANCIENT RIGHTS AND POWER 

OF THE 

\mlistm$nt of ^ullaptiliy 

\ 

9 

&c. &c. 




Xt will be evident ta any man, who perusei; our 
acts qf parliament and higtoriies, that the declarar 
tionojf the, estates, or daim of right, agreed on in 
April, : 1689, ^nd afterwards tenderie4 to King 
William and. Queen Mary, thongh noble in itself^ 
the then posture of ^flfa^rs be^Ig considered, came 
very much short of recovering our ancient liberty 
aud constitution. . , . , 

It was as eyide^t by t^e.iyhQlie course of that 
reign, though one of the best we evei; had, that^ 
Scotland suffered extremely, both 4» its fx?eedom^ 
wealth, and reputation, bgcaj^s^ we were not be- * 
forehand restored to the fuU possessiop of our 

aneien^ liberties. ' 

And it is very well known how much we have 

been blam^ed since by ourselves, and by others, for 

not having made better terms with th^t Frince» 

B 
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and our neighbours, before we entailed our crown 
in the same manner as they did theirs. 

We have now another opportunity put into our 
hands, of obtaining what was then omitted — our 
experience since that time is enough to convince 
us that it is necessary : and our improvement of 
this win bespeak us a wise nation, or the cbn^ary, 
in the eyes of Europe, and all succeeding posteri- 
ty ; for according to our behaviour at this juncture, 
we shall either la^ the foundation of future liberty, 
or condemn ourselves to a perpetual and unpitied 
slavery. 

It is natural for men to have a veneration for 
their ancestors ; and it is our happiness to have had 
such, as the Romans, in the height of their glory 
*ifd ft«ed<Hln,* would have accounted it their honor 
to be descended from. For this reason, it is thought 
jj^iio^r to give a brief account of our ancient c6n- 
stitutiot), Atom our statutes and histories: This 
May be of use to direct us in the futm« settlement 
of our succession, iand will' be attended with a 
dbuble advantage.' First, it will secure tre from 
the imputation of making new demands ; and nekt, 
ife ought to satisfy our PHnces that they abate no- 
l^iiKg of their just prerogative, when tb^ receive 
our crown with such limitations. 

It is tiiierefore humWy proposed; 
' That the parfiameiit of Sco^»nd should take 
into consideration their ancient priv9eges,^in oriJti^ 
150 re^issume such of theittasthfey think fit. When 
they cotiie to ttikke a new seMemart of their crownr 
which privileges appear to have been Ists foHoWs : 
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I. !t%& Power of ihe Stdte^ to f^eUH tht Sovereign 
if he invade ike ConsHtuUm. ' 

' 'If tlte King or Qtieen brotie in upon out ton- 
sttitutibn^ Tjr Violated the liberties of theit subjects, 
» ^ tb ebdaiiger the subversion of our goverhfaietif , 
it iraiS fttf tr^a^ori ill the three eStAtesi or thdse cbni- 
rill9i*i^ea by thfem, aftfer all the other methbAs of 
pfetttibrii^, rtoionsttainces, &c. proved iinsuceessftil, 
td take arms against their Princes, or flidse that 
were commissioned under them^ for asserting aJnil 
recovering the liberties of the nation, ' 

This no douKt Will seem extravagant to those 
whti havfe never read our ancient statutei^; airid ib 
sUch ajs dr^ possessed with a false notion hf Sbttie 
of 6vtt prerogative authors, 'that our Kings were 
alWaiyji absolute, and acfeountable tb hone biit God 
Alimighfy. But the following afets of parliament 
iwdy shew them how little thoSe men's authorit;^ 
is to be relied upon. 

9 

Pari, efli Jairies II. held at Edinbl Jan. 19, 
1449, cap. 44. intituled, Sundry Points of 
Treason^ iii' the Acts printed by Sir Thos. 
Murray ; but in the Black Acts, printed by 
Kobt. LfekpriVick, it is cap. ^5. and intituled. 
That 7ka Man do Tr^dsoun to tAe Kiri^sMd- 
jefsty^ and is ais follows : 

•* J«iri; It is s'tetiite and drdainit, tllki gif 'ihy 
♦* 'riian, is (ibd forbid, committ or do tresoiin a^his 
*' the Kfai^ persoun, br his majesta^, or rysis in fieir 
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" of weir againis him, or layis hands upimehfe per- 
*• son violently, what age the King be of, zoung or 
** auld, or resetis ony that hes committit tresoun, 
V or that suppleis thame in help, yed, or counsal, or 
** that stuffis the houses of thame that are convict 
'< of tresoun, and haldis them againis t^e King; or 
** that stuffis the housis of thair awin in furthering 
^^ of the Kingis rebeliis, or that lEuisailzies catfteUis 
^ or places, quhair the Kingis persoun-sall hatpin 

<' to be, tottljont tt)r ronfent of ^e t|)^ CSatte, sail 

** be punist as traitouris." 

This exception [without the CMsent oflheikrit 
EMatesl clearly evidences that though they made 
it treason to make war upon the King without 
.tl^eir consent, yet they would not have a war, made 
by their consent, to infer that guilt.or punishment 
But this will appear yet more plain by. the follow- 
ing act, in the case of King James the 3d, Son to 
this King James the 2d, about S9 years after the 
making this act. 

Pari. I JTames IV. held at Edinb. Oct. 6, 1488, 
cap. 14. intituled, The Propasitian of the 
Debate of the Field of Striviling. 

i 

" Item. In this present Parliament our Sove- 
" rane Lord beand present, togidder with Ws Thre 
** Estatis of the Realm, was proponit the Debait 
and Cause of the Field of Striviling, in the quhUk 
umquhile James King of Scodand, quhome God 
*< assolzie. Father to our Soverane Lord, happinit 
*^ to be slane, and the cause and occasion thereof 
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*^ commomt oppinnit and arguit amang the Lords' 
**ofthe Thre Estatis, John Lord Glammis pre- 
** -sentit, and sehew certane articlis subscrivit with 
^ the said umquhile King James hand^ the tennoul* 
^ <^ the quhilkis foUowes, &e. the quhilkis heand' 
<^ read, and ' schawiii, that the satdis artidis^ was 
^* divOTS'tymes ginsmtit to, and l>roken be pervierst 
^ coimsiEd of divers persounis being« with him fof ' 
^ the ijtKiet quhilkis counsalUt and assiis^t to him lii' 
^ the inbidngitig of Ingllsmenr and to the perpip^ 
** tual subjectioun of the realme, and under dissait' 
*^ and colour maid, and refusit ; and that our SoVe- 
** rane Lord that now is, ever consentit for the 
** gude of ' the Tealm^^ and the commoun profit 
« thereof (fo«: the quhilk the Erie of Huntly, 
** the Erie of Errol, the Erie Merehal, the Lord 
<^ Glasmmis, and athers diverse Barronisy and uthers 
** the Kingis trew Liegis left him» and his dissait^* 
^ ful fmd pervers'd eounsal, and adhetit to our So- 
" T«rane Lord that now is, and his t^ew opinioiln^ 
** for the commoun gude of the realme) the quhilk 
** matter beand schawin, examinat, commoni^ and 
*< understigidizig be the Thre Estatis, and the hail 
body of the Parliament^ that ryplie avisit, decla- 
rit and condudit, and in their lawties and allegi* 
5^ anee ilk ane for himself declarit, and concludit : 

C|)Bt ^r aaugbtrr commttttt anD done intl)t 
jitiDof j&trtbrltng, qufjatroar ^torrane iK^Ute 
JFatD^r Oamiimt to |e aanr ; and nt|)er0 Dttirrs; ^0 
'' ISacrontEi and fUef ^0, teas aUutterlp m ttm^c ttr- 
'' fotat, anD colottttt Diffatt Don be Ijiw anD .t)te per- 
'< Mttit Cottiilal tf&ers! tunes befoCr tf)e (aOi JFjeitr. 
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'I sm W our Mffraw UfiiMi WnifkXB^l^ 

''lx^\» IMi&M^ ^{avcamst tiMl "m^ M liiin ^n 

«.aad that p»irt pf the TlM"?i JBj8t$^,;,f^QMidj% 

*Vgaif their SeiUis hdmpc^^ togidder witfc wr- 
'fgovfrane Lordis Gre^t Bpil# to l)^ 4»9iww^ ff»df 
'5 producit to pur Hstly Father thie Papc^ tb^ K^iogi^ 
''of Fiance, Hispanzie, Denmarl^, apd utb^s 
M fi4sa]ins, as. sail be sene expedient fpr thfetyme.*' 
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TJiis act wa« 50 full to tljw? pm:poji«» ttot by or- 
der of King James VI. as it is suppos^, it nw^ 
Ifeft out of the acts reprifitted in bis time, and tbe liii^e 
out of all those that have been printed since ; but 
it. was published among those that were printed by 
order: of his mother, Queen Mary, oomfptonly pal* 
led X\if^ Block Jct9f because printed in a black 
ld:ta:, from whence this is taken verbatim. 

. J know it is objected, that these acts were pb* 
tmned from Princes during their nopage, and thi^fe*' 
fore ar^ niot to l;^e drawn into consequence. To 
wihich.lt is answered. That King James IL was 
nineteen years of age at least when the first meU'*' 
ttoned apt was made, a seasai\ when. Princes are 
apt enough to enquire into their, prerogatives, abd 
tenacious enough to m^tain them : iUid King 
Jamefi) IV^.^^rhen tbat act passpdwhiph condeimnfd 
his father f^ V^ing tl^p pause of hi$ own dpath, w^ 
sistpen years of age, and of i^uch a capacity* tbjtt 
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^ States thought him fit to sit <h1 the tltfoiie($ te 
appears by their last mei^sage to King Jehnes . IH. 
ifcfao Imng so void: o£ fdith that tbejh; ooKAiisnbt 
startup him, ih^y siGSithim #cffid Ihair th«e wtes-iio 
X>ther 'nay to 'aceommodate tmitteRi; but t<> resign 
tile etowu to his son ; wMdi he itibt^ thiokinlgi AH lo 
tfompfy tirith» it hastened his Sate. iBesi^ei it is 
Idnown tei be the constitution of Sooilahfl^ that our 
iLings may revdke toy thing they h&ve doilett) 
Ihe'damage of theii^ crown &u*ing their' minorii)?, 
whi^n they come to fuil age, t^faleh: is .tw^taAyU>nei; 
fabt' though King Jbmes the ^d li^ied iSJl he- y/w 
turenty^-nine^ and King James the ;4tb died in the 
twenty-fifth year of fais i^gn, they did neith^ of 
tfaem attempt to repeal thoscj acts. They were holh 
of tikem Frindes of courage, and of exceUent n^ 
tural endowments ; and therefore had they thought 
it just tod practicable, would certaiiily have tned 
it ; especially Kmg James IV. who^ according ^o 
tiibe superstition of the times^ wdis aftetwapods pre- 
vailed upon by the Priests to wear an iron chain 
about his Bsiddfe, as to evidence his fathei^ wtus 
killed againsdi his will: but he never offeiied at 
abrogating the act, for he knew too weU tK^ 
the common law of Hie kingdjtnn was for it^ wd 
that the Estates were authorised by fonma' prece- 
dents, partieuiaily, by that of parliaments nxaking 
war upon Baiiol, ajid puUing hhn down from the 
throne for betraying '. our sovereignty toi the Eng- 
lish; and by th^ dediars^on of the Kstatds torthe 
Pope^ 'that asthey^ hail set up Ilc^. Bruce c^ the 
throne in' BaRoPs stead, they would depose him too, 
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if he folk>wed the same measured : and indeed they 
wdre so little accustomed to arbitrary goremment^ 
that Ibough they had all the deference imaginable 
for the said King Robert, 'as the deliverer of hsB 
country, and the greatest captain of his time ; y^ 
•when by the advice of some greedy courtiers, He 
was influenced to demand in parliament, that every 
man should produce the rights by which he heM 
his lands, they took it so ill, because he knew that 
most of them were destroyed during the war wMh 
England, and Baliol s faction^ that every man drew 
his sword in his presence, and told him, they held 
their lands by that right. He dared not to resent 
this, though he was very angry at it, but without 
just reason, for he held his crown by no other teu 
iiure : it was by those very swords that he obtained 
it, and it was by their authority that he kept at. . . • 

In this place it is likewise proper to take notice 
of the parliament's obliging King James the ^ to 
stitch the Earl of McMi:on*s charter upon the throne, 
where he tore it in a tyrannical manner, because of 
the large royalties and privileges it contained ; and 
particularly, that in certain cases there should be 
no appeal from the said Earl, which that Prince 
thought was a privilege fit for none but a king. 

But to put this objection from the nonage of 
our kingi^ to perpetual silence, those who think 
there is any weight in it, ought to consider, that 
though the kings of Scotland may sometimes hapu 
pen to be under age, the three Estates can nevel* 
be so ; it was their act and deed : and whether oUr 
kings were .young or old, they had no negaildire 
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rvmod' in thbse days, and theanefore could not 
to pass what the States liad enacted : but of thh 
mom aiion^ Besides, it vms not in the reigns of 
tia^se twof kings alone, or only when oiu* Princes 
weve nndar age; that the three Estates lakL a daim 
to the power of calling our. kings td an jacoouht for 
l^^eoking in upon the . conisititution :. it: had^ l^en 
thdr distant practioe front ihe veryl fdwidakion, of 
om monarchy- It were esasy* to |>rate this by ma^ 
ny pai^tieular io^itancos from our history,, but we 
daiaU content ourselves with a late one of umiues'- 
tionabie autbtwity. 

I Tbe !6^$totes. of Sootland, in the b^jinning of 
James the 6tb's reign, sient the Eail of Morton, 
and oth^ commissioners, to Queen Elizabeth, to 
justify their deposing his mother, tQueen Mary ; 
and in their memoiial for. that end, did plainly as* 
sert their right of calling their kings to an, account, 
as an unalterable law. A ][K^>of this memorial, as 
reported and approved iui the ^nrrention at Stir* 
ling, upon the return of those ^commissioners from 
England, we shall give an account of, from Buchan- 
an, as fcdlows : 

*^ Th/e SooUi bang originally a free nation, 
** created themselves .kmgs on this condition. That 
f*. the pow^r they were: intrusted with by the suf- 
ffrage^fti^e: people, might. be taken. from them 
by the same authority^ if ocK^sion required. — It 
appears likewise' by the ceremonies in practice at 
** the inauguratdon; of. our kings,, when a mutual 
^'stipulation is sworn to by the Prince and people. 
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^' Vhis'is^im mmiieet by tbe kiTiokUe tenor of 
^^ our law^ from the beginning of our n^nan^ ib 
V tiiia Yexy day ; fior na man ever attempted' to have 
>^ it lepealed, or an j* way lessened : ^d thotigl^ otir 
""^ iaiieestow ha)v» dethroned, bamshed^ im^^isoned, 
ff and exeeutod so many kings, that it would be 
^^ tedibus to sdiearse them, yet no man ever eam^ 
f^ plained ^of the severity of this laltr, or teikidof 
^^ vestraiiiing its force : For it is one (if thdse sdi^e- 
^ tion» that are not subject to the mutatioite of 
K tupte, but engraven im the minds of men ftom the 
« very creation, approved by th^ unanimous oon^ 
ff s^t alinrat of all nations, and must' continue 
<f iaiviolable to the end of the world.** 

King James VL himself, after he came of ag^, 
confinmed by itcts of parliament all that had be^ 
done by die three Eistatee during his nonage, and 
anmilled all that been done against it by hii mo- 
tiheifs authority ; though he had as much ldng(nraft, 
' and as great an iteh after arbitrmry power as any 
of his. predecessors. "" 

The nearer we approach to the fountains and 
origin of our government, the more -strong and 
clear shall we find the streams of our liberty. Our 
kings have in time of peace been summoned to ap- 
pear before thdir parliam^ts, to answer for their 
mal-administration ; for instancy, Culem^, oiii* 
70th king : and when any of them hap|)e9Yed to b6 
guilty of capital crimes in their own persons, they 
ware liab)e> to tike law as weU as others. This is 
evident from the instance . of Eugenius VIIi who 
wap bioiight to his trial for the supposed murder 
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Sftyfl^sfeoi^d hftife^^erq^yMlm ^gftWWt the kingf 
^,^jiiff^ by 1491 IP |ii§ fstnte, jMi4 yet be kit 

%)Bfu^wiw m\i^ «b9v]WL bftyei 4te bwwfit of the 

W 9ff^ ^W Pi^¥» ><Jbw ipjuw4% him in hia 

p^rspn fit; property, m^ ^a^t t^e whole subjeete 

s^uld ]bf , left ifrithoui re|i^f wb^n a tyranskil 

f^r^pce ii^Y#^ th^ ^(A^stijtKtiou, and T^oold t^ke 

^P9n 1^ t9 t^isposp pf th^ Uy$(9 and fortnnefi at 

j^lf p]gail^fse. OuiirfqrejS^tbevanei/^dreaKnalof aqy 

W(^ g9iiferaB9#|](t. T^br moiiArahy was only an 

€#ce of tni§^ cQn|!^ed ig^n Ae Piinoe, ^l con-r 

jjuinption witb tb9 ^hri^ ¥lstiiti3«> who bad a dMa» 

wit^ ^Mm ip a)l thfl^ ^ViQ09t which pplitidwA oatt 

Sw^nnff^fatif, ^ th? ppWf^r of mis^Uig 1^W8» the 

pqw^ oi nos^jig mon^y, t]^ ppw^r of peao^ and 

l^gr, tb^. power ^wf naij^lung leagues w^d treaties* the 

ppwer c^ making o^ers of l^w 9jid state^ and a 

jQinti PPVer in the whojie administration, as shall 

be f ^^y proved afterwards. This ought for evet 

to stop the mouths of for-eigners» or others who are 

so ^ibfo-al ifi til^eir ensures upon our nation, and 

refle^ i^pon us as having been always rebdHous 

$ad f^oyal to ouj: kings i for these refljeotiona have 

Qo othei* fqvm^ipn but maMc^f or ignorance of a»r 

cooiilituti^Q^ Thiis serves ako to t^ke cff that com*- 

Tgff^ and seeiningly weighty olyection^ that our 

kings beang th^ fountain of aUl power and juiisdie^ 

tioUx.cpuld npt be tped by courts who darifved 
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their power Awn.theAi : for, as taoiir toation» it k 
a tniSlftke in matter of fact ; our kings derived' thfeii' 
power from the states of the country, as is evident 
from our histories in the fiist foundation- of our 
lnonia*chy, and in aU the isdVetal revolutions of*it 
since that time. It id no less evident from our afctsi 
of parliameiiti tfeat though the aditainistration wiaii» 
in the king's name; yet the sovereignty wife lodgerf 
in him and the three Estates. This' appears by 
their having a joint share with him in all the JnHz 
nu^es^tatis, ad has beeh already mentionied: and 
therefore whetti he invaded the constitution, siiid 
upon that account Was called to ^ the bieur of t3i^ 
three Estates, he was brought in judgment before 
his superiors, if three parts of the sovereignty be 
superior to cme^ and if those who gave the power 
and authority be superior to him that received' it. 
Beisides, when-he became a criminal,- he made'hi^- 
self subject to those very laws Which were ratified 
by the touch of his own sceptre, andof those of his 
ancestors. So that in his personal capacity he was 
judged by himself in his politic capacity, and in 
effect condemned by his own mouth, which gave the 
royal assent to the laws that he had transgressed/ 

This will not in the least justify the iU^gal trial,- 
condemnation, and exfecution, of King Charlies I, 
in England, since the parliament there had voted 
his concessions to be a sufficient foundation for a 
treaty ; and since our whole nation opposed those 
proceedi'ngs against him ; so that, admitting whftt 
he was charged with to have been true, it was co- 
ram non judice, and .thereforie the whole proceed- 
ing was an act of force and tyranny. 



»' t 



«9 

Parliament: but the Mutates had a C0mimmd^ 
ing power m all matters rdating.tof he Crooemf- 
mm^9.andhe oauid da nething in tkoee .matters 
hut hy their admee. 
. • < • 

The 2d thing humbly proposed to th6; ooiisidje- 
mtkni of the Parliament of Scotland is, tjliat^ in the 
next act of settlement, they should delit^erate^ 
whether it be fit to have their ancient , priv^ege 
reatoiied, that what passes the three Estates be 
confinned as a law, by the touch of the Sceptre, 
without tibe King's having a negative voice. Not 
that he should be obliged to act by j^n iippUcH 
fmth ; he may be allowed to propose ,his reasoqsf 
against any act that is offered ; but. if thpse reasons 
be not satisfactory to the states, and manifestly 
t^A to the advantage of the country, his negative 
ovight not to hinder their passing into a law. This 
was our old constitution, and while our Estates re* 
tained three parts ^ of the Sovereignty in thejo* own 
hands, it could not be otherwise ; they might con- 
fdude the King, but he ,CQuld not conclude them. 
Had it not been so, we must, have been ruined by 
King James III. and others of our tyrannical 
Pri^qes; nor had we ever been blessed with, a Re- 
farma^tion e^^^hed by law. It is . w;ell enm^gh 
knpWA th^ Qu^en Mary and h^r husband, the 
King of France, refused to give their assent to the 
acts establishing the Reformation ; but, being enac- 
ted in a Parliament legally assembled, they had 
the force of a law notwithstanding. . And though 
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she -Was by'ter^wn )noIinat]6]i ]«tt4yeftAilgh to as- 
sort faer prercgi^tive, and donft^mM hi thM princi* 
pie bjr hei ednoufckm ifi ttt« C^ourt 5f Fntficb ; yet 
sh^' trtw 8d fkt fram mutrping ti |)OT^ei- to cas^e and 
annul those laws, as her grent grainlisdh HiA^ James 
VII, did, that she never so much as pretended tp 
itj*'^)!i'th* contrary, shfe humbly intr^afed her no- 
bler and otbets s6 ht to dispense with tbem bjs tb 
idlow her a Jirivate mass in her o^tf palace. ' 

This petitioh of herij waii ho hew dr unprece- 
dented fhing in our Princes, hoi- #as it owing to ^he 
weikness of her liei, of ihe danget *f her circurii- 
ijtafeces ; btft the ttaituril rfesfelt of ©uf hottte cdri:. 
sfi««tio*i, whidh allowed (ktr Kings to petiiten 
tlie EiitsHtes in matters relating to thfe aidiriiifis- 
ttotloh^ bul not to cdihittand them: and thire- 
fdfe We find it thus expressed! in the acts of Kihg 
JAiti^ I. ehp. 125. li^ IhmhMs Bex aifmu^ 
per modthH Bequemi, i. e. )BMt lltf rV 1^ Wxi^ <W^ 
mtm ^ «dap rfEtljaeft: And thii Request 
WaiS; That tkd Pretateg and Bartmsihmld mire!'' 
»tot?c the Snsbandnienjiiytk Hieirfcthns^ not peibff 
fo eth^r^, for the year to come^ except tMy had a 
mind to take tkenH ii^ their aam kaiidi. In the acts 
of KShg Jarneij II. cap. 62. they itoy, It is Siotkt 

SfpeidM W m IBI^ ntaltf isi^tmtd demih 

oftheGteiiBUrrbwis ^ tk^ LtiM iJiat are iif oH^ 
Mycht^ to ftMeCat^ cfWelr^ and in Hk Ckrl At^ 
Ottikni^, &c; Tkese ai^e left ottt 6f thelatee** 
ftons of our acts,' because ^ey did not i^te v^SK 
tYtkt towering prer6gafl$ve we have Miad paumed 
upbn us since tte Uniohof the CfbWnS, Wt are still 
to be found in the Black Acts formerly mentioned. 
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We t^ttld VfMk \beBe GeiMflenienv wiio hame tek^tt 
theMberty to declare by Word utod wrftiiig, that 
oitt t^di'KftHiente were atttleirtly n6 mote but the 
HStag'6 Baioh Court, to bethink t^emisehf^s Wh«^ 
the^ "Batom use m thiid masmer to petitibh their xiis^ 
sA^, iBtid whether vassak have any power to orffler 
tfadr siiperior to petitioiii theitt ^ and to turn him 
ottt from his e^te, if he do not fulfil the cohdi- 
tiontf; of his grants ; or Whetiier it was oitginalfy 
their gift, or his Own property. 

But to return to the negative voice, what 1* 
hct^e 'asserted oonceming it- has been frequently de- 
nied by our RoyaKsts since' the Union of the 
Crowns ; but one of them more ingenious aftid 
knowing than the rest, hath owned it in a paper 
o^e4 ^* JEsMy tqmn the Disorders of ScaSMvA^ 
subjokied to a shgrt narration of the state of af- 
fairs ill Scotkmd at the down^itting of the Pisurlia- 
x&mty 1661, sent by the Earl of Middletoh to Kihg^ 
Chaa'ks |I. and now lately published at LoMdon in 
a^ book cafled MisceUanea Auliea ; So that it is pro^- 
llsMe the said Earl may have been the aiithfof of 
ife Bttt however that be, it seems highly reason- 
able in it»elf, that our Paiiiamerits should reas- 
sititne ^feftt authority, when the present etltsdl of our 
6town detehninei9. Had they re-possessed them- 
sel^i^'of iMs- at the Revolution, we had not sutiter- 
ed Sb Mu(^ in our liv^, estates, a;iffd repi^tioni^, 
as we have done by the affitir of CMedonia ; ^d we 
should, at this time, humanly speaking, have; beeii 
in possession of that important isthmus, whieh 
w»6ttld have made ti§ more considerable in the eyes 
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of Europe th^n ^ny thing eljse that. ev«r we, undeiv 

t^ok since a nation. There were other thii^s. rela^ 

ing to our. constitution, wherein we ^u^/ered dur** 

ing the last reign» for want of that privilege ; but. 

it is hoped this is enough to satisfy the thinking. 

part of the nation of the necessity that ,our parlia^- 

ment should reassume that power. If we s^ffeKd 

so much for want of it , in the reign pf .^ng Wi^ 

liam, whom we must justly reckon to have betm 

one of the best of our Kings^ what may we si^flEer 

for want of it in such reigns as that of Charles II. 

and James V II ? Let us turn, over to the long 

roll of pur Kli^s, bound up with our acts of Fat^ 

liamenty and consider, that of 1 10 of our Princes, 

there are 33 stigmatised with the odLous epithets id£ 

bloody, cruel, greedy, lecherous;, vicious, tyrmtioai^ 

foolishf usurpers, &c. And if. we may give credit 

to what is said by Buchanan and others pf our hi£^ 

torians, or if we may be allowed to .$peak what the 

nation has experience within this last 100 yeavs^^ it 

can scarcely be charged with falsehood, if we add 

near half a dozen more to the^ number. I was XK>t 

^ble to forbear smiling, when I read the lS4th act of 

the 8th Parliament of King James VX against 

Slanderers of the King's Progenitors, &c. which was 

directly levelled against Buchanan's history, /and 

at the same time found the list above«-mentioi]ked» 

which gives those characters of so many /of his iptcOr 

genitors, bound up and printed by authority, with 

our acts of Parliament. Magna e^t Verita0 etpi^ 

valebit 

Then since the matter is thus, and that, acoord- 
ing to this calculation we cannot say we have had 
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one good Prince in three among those that kre past, 
and have no reason to promise ourselves that ^t will 
be otherwise among those that are to come ; what 
wise nation would put it in the power of any Prince 
to refuse the passing of good laws, when they are laid 
before him by the States ? Our ancestors were so 
far from allowing their Princes any power of this 
nature, that it never appears to have been claimed 
by any of them before the Union of the Crowns. — 
Hence it is that so many of the laws in the time of 
the five jBxnes% are enacted in the name of the 
states, without any mention of the King : In some 
of them they are many times mentioned before bim, 
and in others they plainly direct, not to say com- 
mand their Kings in the weightiest affairs of the 
administration. Thus we find in the acts of Jamei? 
I. cap. 25. the States determine and ordain, that 
the King shall ^vzr, i. e. cause mend his mony ; and 
cap. 49. that the King shall command all judges to 
do full justice, and appoint advocates to plead poor 
people's causes ; and cap. 50. they 6rdain, where 
the King gives remissions, that the injured par- 
ty have satisfaction, in the acts of James II. 
cap. 1. they prdain the King to be in or near the 
town where the justice air is kept. Cap. 6. they 
conclude, that the King shall ride through all the 
realmt uipon advice of any rebellion, slaughter, 
burnings robbery, &c. ; and that h^ call for the 
sheriff, and see the injiired parties redressed, before 
he leave the place : And cap. 102. they exhort and 
require him to a diligent execution of the statutes, 
that God and his subjects may be pieased with 

c 
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him. In the acts of King James III. cap. 80. they 
tax the King with slothfuhiess in not putting the 
laws in execution for the bringing in of bullion 
and keeping money in the kingdom ; and order, 
that he shall yet cause the said statutes sharply to 
be put in execution, and that he shall now depute 
true imd able persons to be searchers. Cap. 100. 
they obtained his promise to cause justice to be 
equally administered by the counsel of his Pre- 
lates and Lfords ; And in the acts of King James 
I V« cap. 6. they concluded that the King shall ride 
albout in person to administer justice, and 'be pre* 
sent at his justice airs. In the acts of King James 
V. cap. 38. we find that Prince, though he had a 
large share of the courage and ambition of his uncle 
King Henry VIII. of England, pay so much defe- 
rence to the constitution of his country and the 
dignity of the three Estates, that he told them 
by his advocate, JHe intended not to move or do 
any things hut what he might Jusliy do by their ad- 
vice. The occasion of this is very remarkable, and 
sets the ancient authority of our Parliament still in 
a clearer light ; therefore we shall exhibit the act 
itself (which is called the Declaration of Parlia- 
ment) at large. 

*^ The quhilk day. Master Henry La\ider, ad- 
" vocate to our Soverane Lord, exponit in presence 
<' of the Kingis Grace, and Thre Estatis of Parlia^ 
** ment, how that his Grace had raisit summoundis 
*^ upon the airis of Umquhile Robert Leslie, to heir 
*f his name and memorie deleit and extinci for cer- 
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^ tain ;punctis and crimes of Lese Majestie commit* 
^ tit and done be him or his deceis, and thairfor all 
** his gudis^ movabill and unmovabill, perteining 
" to him, the time of the committing of the said 
« cryme. W sensyne, to be decemit to paiene to 
'* his Grace. And because it is murmurit, that it is 
*' ane noveltie to raise summoundis, and move sic 
agains ane persoun that is deid (howbeit the com- 
mon law directlie provydis the samin) not the 
les for stanching of sic murmiire, and tttBt fttt 

0lAte ttxam on ne ioit to iiurtie oi Ho onp tUn^, 
bottbatfye mapmflltr br tbe ^Dbtfe of t5e m^^ 

" efl:att& Thauf or desyrit the saidis Thre Estatis 
to avise thairupon, and that his Grace may have 
the censement of Parliament, quhither that he 
has an action, to pursue sic summoundis or not. — 
*^ The hail Estatis spiritual and tetaiporal, and Com- 
" missaries of Buirowis, all in ane voice, but vari- 
'• ance or discrepance, hes deliverit and concludit, 
^' that his Grace hes gude just cause and actioun to 
** persew the said summoundis, and all uthers sic- 
" like summoundis of tresoun, done and committit 
againis his person and commoun-weil conform to 
the Common law, gude equitie and reason : Not- 
withstanding thair is na special law, act, nor pro- 
" vision of the realm maid thaiittipon of befoir.*' 

Thus this valiant and high-spirited PHnce 
owned himself to be obliged to do nothing but 
with the advice of the parliament, even in such 
c^ses as this, that were ruled by the common law. 
He knew the constitution of the government to be 
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so, as indeed it must evidently appear to those who 
con3ult our statute books ; for by them it is mani- 
fest that from the highest acts of sovereignty, such 
as making peace or war, to the very lowest acts of 
common police or discipline, such as forbidding 
people to play at foot-ball, and taking order ftbout 
the tiuilding of rooks on trees, and burning of 
heath,* the Kings of Scotland could do nothing 
without the concurrence of the three Estates ; and 
\n all new cases, even such as seemed to relate to 
ceremony, or what the custom of the times made 
common decency, they could do nothing but by 
their authority, no not so much as grant a charter 
to a bishop to have a silver rod carried before him.f 
This is matter of fact, and the reason of it is evi- 
dent ; our Kings had their power originally from 
the Estates, and in all new cases were obliged to 
have recourse to their advice. They were sharers 
with them in all acts of sovereignty ; they had a 
pegative upon the King, though he had none upon 
them, because they were the majority ; and there- 
fore in their laws and statutes they speak as sove- 
reigns, and command thjeir Princes in what related 
to the administration. Since the union of the 
crowns indeed, this would have been looked upon 
as an assuming, if not a rebellious, style : But our 
ancient parliaments understood their interest, and 
the nature of our constitution better ; they knew 
they could not answer it to themselves, and to the 
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people from whom they had their commissicms, if 
they did not take effectual care that their Princes, ' 
whose office was only a power of trust, should be ' 
faithful in the discharge of that power which they 
had entrusted them with. 

I know it is objected against this by our royal- 
ists. That bur Parliaments derived their power Jrom - 
ike King ; that the Lords of the Articles were a * 
check upon them, and that they were only to treat of 
such articles as the King proposed^ and gate in to 
those Lords^ To the &st part of this it has been* 
answered already, that our histories, in all the turns 
of our State, from first to last, make the contrary 
evident. As to the Lords of the Articles, they were 
only a committee of each Estate chosen by them- 
selves to prepare matters, and to determine upon 
the articles proposed by the King ; but the Estates 
were at liberty to recede from those proposals, and 
their determination upon them, as they themselves 
thought fit ; which fully proves that the Estates 
had a negative upon the King. This is evident 
from the preface to the acts of King James I. 
where it is said. Electee fuerunt certce person<B ad 
Articuhs datos per JDominum Regem determinant' 
doSy data cteteris lAcentia recedendi; but this is 
left out in the late editions of our acts, because it 
was not consistent with that arbitrary power which 
some of our late Princes assumed since the union 
of the crowns, and contrary to the use which after 
that time they made of the Lords of the Articles, 
and therefore they were abolished after the revolu- 
tion, as an intolerable grievanee. That the mem- 
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bers of parliament, by them&elYes, or their speaker, 
had power to propose what was thought meet and 
necessary for the common-wealth, is likewise evi-. 
dait from the act of James I. cap. 112. in the old 
acts, and 102. in the new. Besides, these Lords of 
Articles were never heard of till the time of Uwv d 
Bruce ; nor was there ever any statute-law enjoin- 
ing them, or to determine their power and manner 
of procedure; there were likewise several parli^^ 
ments after the time of the said David Bruce, which 
had none of those Lords of the* Articles ; and when 
they were in use, they were named and chosen by 
the advice and consent of the whole parliament, tiU 
the year 1617, that the bishops took upon tbem to re«- 
move out of plain parliament to the inner house, and 
chose some out of the noblemen, and the noblemen 
them, and they two chose the commissioners of the 
articlei^ of the shires and burghs, as may be seen in 
the representation of the proceedings of the king-* 
dom of Scotland by the Estates, ann. 1640, p. 21. 
From all which, it would seem that the articles de^ 
Uvered by the Kings, were instead of the speechos 
now in use by themselves, their commissioners, or 
chancellors, which proppsed what was thought fit 
to be done on the part of the crown, but did not 
hinder the parliament from proposing also wbatr 
they themselves thought fit to propose for the be^ 
nefit of the country. 

It being evident, bs hath been said ahready, that 
the three Estates were sharers of the sovereignty, it 
was an indispensible and necessary result of such a 
constitution, that parliaments should not only be 
frequent and certain, but contmual by themselves 



J 



39 

or their committees, otherwise our government 
must have been lame, and three parts of the sove- 
reignty wanting at times. 

ill. The Parliament had a Power to appoint the 
Times of their Meetings and A^oummenty 
and Committees of their own number to super-^ 
intend the Administration. 

Therefore it is proposed in the third place, that 
the Parliament of Scotland, in the next act of set- 
tlement, should consider whether it be fit to ascerr 
tain their meeting once per annum, or oftener, pro 
re nata ; that it should not be in the power of the 
King or Queen to adjourn them without their own 
consent ; and that they should appoint committees 
of their own number to sit during intervals, to su- 
perintend and assist in the administration, and to 
be accountable to them at the next meeting ; and 
that before the parliament break up, the time and 
place of their next meeting should be appointed. 

It appears to have been our artcient privilege, 
though not always duly observed, to have annual 
parliaments, and sometime^ they met twice per an- 
num. Thus, in the thirteen years of King James 
L*s teign, we had fourteen parliaments and general 
councils : and annual parliaments appear to havei 
been our right, by the acts of James I. cap. 112. 
ratified by James VI. pari. 11, cap. 113. And in 
the acts of James I, cap. 1 25. we find the parlia- 
ment which met at Perth on the 26th of April, 
1429, adjourned by the king, with their own con- 
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sent» t^l Martinmas thi^ wiuter following* Cap. I4tf« 
we find the parliament which met at Berth on the 
SOth January, 1430, adjourned likewise to the feast 
of St. Michael next that same year. In the acts of 
James II, cap. 22. we find the meeting of the par* 
liament appointed to be at Perth. Cap. 38. the 
parliament met at Edinburgh on the 26th of Aug. 
1442, orders another to meet there on the 28th of 
March following ; and all the prelates, barons, free- 
holders, and others that owe presence there, to ap^ 
pear to commune» treat, and conclude upon such 
things as are profitable and convenient for the 
realm. Cap, 42, we find the parliament which met 
at Edinburgh, June 9, 1455, fcontinued with their 
own consent to the 4th day of August following; 
Cap. 52, we find the parliament met accordingly, 
and again continued, by their own consent, to the 
12th day of October next. 

In the acts of King James III. cap. 61. we find 
the parliament which began at Edinburgh, on the 
6th day of May, 1471, continued, by their own 
consent, to the 2d day of August next. And, cap. 
75. we find ^the parliament which began at Edin* 
burgh. May the 9th, 1474, continued, by their own 
consent, to the 6tli day of August next. And. this 
privilege is owned and assented to by King James 
VI. who, in his letter from England to the Lord 
Balmerinoch, his secretary, dated May 6, 1604, or^* 
dered that the Estates should continue the parlish 
liament.* And indeed it seems altogether unrest 
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MnaUe, thfit the Kii^ or Queen should liave tke 
power to adjourn or disserve patUimetitit at plea- 
sure, which are the great barrier for the people's 
liSbertii^s/ and . th& 'supreme court for doing justice 
to the whole na1ioD» when they have not power to 
adjourn the . ordinary coiirt» of justice without the 
consent of Parliament. It is, however, very olv* 
s^vaUe, that ail these acts of parliament rekting 
to the constat of the three Estates, as to the time 
of their mcfeting and adjoumm^it, are left* out in 
Ike editiim of the acts printed by Sir Thomas Mur-^ 
ray ; so careful were our late courts to remove aH 
the ancient landmarks of the power of p»*liaments; 

Then as to committees of parliament during in- 
tervals ; in the acts of James I. cap. 7d: we find 
that the Xing) with consent of parliament, appoints 
his chancellor, with certain persons of the three 
Estates, to sit for administration of justice three 
times per anniun ; which times are appointed in the 
following chapters* 

• Cap. S5. we have an account of articles, points^ 
and causes, determined by the King, and commits' 
tee of parliament, which was chosen by the.thl*ee 
Estates, in the parliameBt at Perth, March 16, 1425. 

Cap, 89. and following, we have a report of 
what the King and committee of parliament had 
communed and ordained, as to certain statutes pro~ 
fitable for the common good of the realm, accord- 
ing to the ordinance of the three Estates, in the 
parliament held at Perth in October foregoing. 

In the acts of King James II. cap. 22. a com- 
mittee of the three Estates is appointed to. examine 
the acts made in the time of that King and his fa- 
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ther» and to make thdb repc^rt in the next ^ariia-' 
meat to be held at Perth, ci such as they find good 
and convenient for the time. 

Cap. ?7. A committee of parliament is named 
and appointed to meet in die Excheque*, to com- 
mmie upon the matter of money for the profit of 
the reahn. 

In the first pariiament of King James III. held 
at Edinbmrgh, Oct. 9, 1466, cap. 9. a committee i^ 
appointed to commune up(m the marriage of the 
Kingf his i^ter and brothers, upon the annual of 
Norway, and upon those that held the kings and 
my Lord of Albany's castles from them t and this 
committee had power to authorise, ratify, or annul, 
all acts and statutes communed in the sessions of 
burghs for the good of merchants and profit of the 
realm ; which power was to continue till the 1st of 
February f dUowing. 

Cap* 52. It appears there was a committee ap- 
pointed having the whole power of the three' Es- 
tates, to order matters relating to the administra- 
tion of justice ; and that they ordered the prelates 
and barotis to make carts of war, that is, carriages 
with great guns, for the defence of the realm. 

Cap. 57. That same committee ordered the 
money to have course upon the present footing, 
imtil the meeting of the parliament, that another 
committee should be appointed to determine that 
matter. ' 

Cap. 61. A committee is there named, having 
the power of the whole parliament, to determine, 
treaty and conclude, as in their wisdom they should 
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imdimet» ooncemiiig niatter^ relatia^ to tike wel- 
faits of our sovereign Lord, which were proposed, 
in that present parliament, but not eonduded, and 
other matters, that should; occur for the tiime, for 
the welfare of the King, and the common good of 
the ]?eabn. 

Cap. 7v5« The power of the three Estates is giyens 
to a cmnmittee of twenty-four of their own nam- 
bar, to advise and ccmclude upon matten that 
should occur in the meantime, and particularly o£ 
the money, with power to w^ouim the parliament 
to another day, if they thought it needful, they 
tbeoiciselyes having adjourned it to the 6th day of 
August 

. Cap% 97. The Estates, for sparing thekr ownla* 
bour and travel, committed their full power to^ 
twenty-four of their own number, to commune^ 
advise, and conclude upon an embassy to be sent 
tp the King of England, about his marriage with 
the King's sister, and about summoning and tryia^r 
ihe Lord of the Isles, and Sir Alexander Rait 

In the acts of King James IV. cap. 8. a eom-^ 
mittee is appointed for putting^ a stop to theft, 
robbery, and other encxrmities, and to bring tibe 
persons guilty of those crimes to justice ; for which 
they gave their oaths to the King in parliament t 
and this power was to continue tOl his Majesty 
attained tihe age of 21. This committee being ap» 
pointed to continue so long, we are not to wonder 
that we hear of no more during this reign, for the 
King not many years after entered into a war a* 
gainst England, in which he fell. 
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In the rdgn of King James V. the institution 
of the college of justice with the consent of parlia* 
ment, who named the L(»rds of the Session, regu* 
lated their methods of proceeding, and superin- 
tended the same from time to time, rendered those 
committees in a great measure needless. Besides, 
his French match, and that of his daughter Queen 
Mary, brought in too much of the French mode of 
government, as it has ever done in all other nations 
who ' have been so unfortunate as to have iheir 
Princes marry into the French line : but we have 
seen already, by King James V/s own ooncelssion, 
iiiat he could do nothing of his own power, withr 
out the consent of parliament ; and it will be fur- 
ther evident, from other instances we shall have oc- 
casion to mention, that the three Estates abated 
nothing of their original power in the reign of 
himself or his daughter. 

In that of King James VI. we find those com- 
mittees of parliament again brought in iise. Thus, 
in the table of the acts of his 9th parliament, which 
are not printed, wie find Committees appointisd for 
discussing articles proposed in parliament, and for 
erecting the college of Aberdeen. And in the 
table of the acts of his 11th parliament, which are 
not printed, we find committees appointed con- 
cerning the coinage, about a tax for the King's 
marriage, for establishing universal measures and 
weights, for the satisfaction of the clergy for their' 
life rents, about the priority of places and voting in 
parliament ; and others to treat for the defence of 
the realm in the time of war, for regulating the 
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quantity of bullion to be brought into the mint^ 
for better execution of justice, and for considering 
the acts of parliament. In the like table of acts of 
his 12th parliament, we find committees mention- 
ed upon several occasions ; and also in his 1 3th, 
16th, 17th, 18th, 19th, 20th, 21st, 22d, and 2Sd, 
which was his last ; though here we must observe, 
that all those acts relating to the committees of 
parliament in former reigns, are left out in Sir Tho. 
Murray's edition. 



The Ancient Constitution of the Paeliat 

MENT OF Scotland. 

ly. A Uh thing proposed to the consideration of 
the Parliament of Scotland is, to take a view 
of the Ancient Constitution of that Supreme 
Court, and to consider what part of it is fit to 

he restored. 

* ■ 

It appears by our statute books, that fonrierly 
ajl barons and freeholders came in person t© parlia- 
ment, and were obliged to do so by their holdings. 
This is supposed to be one of the reasons why some 
late authors have presumed to assert, that our par- 
liaments were . anciently the King's baron courts, 
but it is a palpable mistake ; for the reason of it 
appears to have been, that they who had a fixed 
and certain interest in the kingdom, were judged 
to be the most proper and fit persons to meet, cam- 
mm^e, treat, and conclude, upon su^h things a>s were 
printable and convenient Jar the realm. This is 
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pkinly implied and asserted to be the end of their 
meeting* in the acts of James I. cap. 49, and 112. ; 
James IL cap. SS. ; James III. cap. 106. Nor can 
it m reason be thought to have implied any thing 
of a servile tmure, since legislatiuie and taking or-- 
der in matters relating to the administration, ar^ 
9Cts of sovereignty. And we find, as has been al- 
ready said, that our parliaments in ancient times 
never looked upon themselves to be the King's ser^ 
vants ; so that it plainly appears that those tenures, 
if they must be accounted servile, were only to 
serve themselves and their country, and no other 
way to serve the King, but as his service fell in 
with that This is plain from the preface to the 
parliament of Robert 1. where it is ^aid they met 
about the various and arduous affairs that did con- 
cern or might concern him and his kingdom, for 
the honour of Gk)d, and of our holy mother the 
Church, for the bettering of his country, the de- 
fence of his people, aiid to maintain and confirm 
the peace of his country. 

In those times, they were far from thinking 
that the only end of parliaments was to raise money 
for the King, and to support his prerogative and 
grandeur. They did indeed from time to time U- 
mit and ascertain his prerogative, and did the King 
justice in the matta* of his revenues and the patri- 
mony of the crown, as well as they did justice to 
the subjects : but it is as evident that they had an 
uncontrollable power to annex or dissolve from thd 
crown as they thought fit ; and that the sole end 
of those annexations or dissolutions was the public 
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wel^e, and the defence of the Hingd^m, without 
any regard to the person (^ the King, hut in so fiir 
as it fell in with those ends, as we ^hafl have ooca* 
sion to see afterwards. But that baron courts have^ 
or ever had any such power over the estates of 
their landlords, let those who have endeavoured to 
degrade the authority of parliaments by that simi*^- 
Utude, prove, if they can. 

To return to the barons and freeholders, it U 
evident that they are the far greatest part of the 
substantial body of the kingdom, and by conse- 
quence most concerned in its preservation and pros* 
perity ; and therefore^ generally speddng, they 
have all along been truest to its interest, because 
their own interest and that of the nation is insepar-- 
able. For if the common people be diminished by 
famine, sword, plague, or by the oppression of the 
Prince, the barons and freeholders are the immedi'^ 
ate and most sensible sufferers by it : their lands^ 
how large and fruitful soever, are of no use to them, 
if not tenanted ; and when that happens to be the 
case, they are in a worse condition than those whose 
stock is in trade, for that is removeable to other 
countries, and may be improved by foreign oom- 
laerce, in case of any of the domestic calamities 
before-mentioned : but the barons and fjpeehcMers 
cannot remove their lands, therefore it is their prin^ 
cipal concern to guard against all such things ^aa 
may lessen or discourage the people. From all 
which it naturally follows, that they ought to have 
&e greatest share in the legislature* This our an* 
cestjor^ |;hQUght reaspnalDle^ and therefore ^11 barona 
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ind fireeholders appeared personally in parliaments 
and general cpuneils ; and to this we must justly 
ascribe the ^wreservation of our freedom and liberty 
for SQ many centuries. It was impossible for any 
designing Prince or court either to bribe or force 
80 many gentlemen into measures that were de- 
structive to their country ; and therefore, accord- 
ing as this practice grew in disuse, our Princes 
grew in their prerogative, which hath reduced our 
country so low as it is at present. 

The first time we find them dispensed with 
from coming to parliament is in the acts of King 
James I. cap. 112. and the reason was, that many 
of them were not able to bear the charge of it.* So 
that instead of all of them being obliged to appear 
in person, they were at the head court of each shire 
to chuse two or more wise men, according to the 
largeness of each shire, except Clackmannan and 
JQnross, who were each of them to chuse but one ; 
and these commissioners of the shires were to have 
their charges born by the electors, and to chuse 
their epeiiker, who was to propose dU things pertain-^ 
i9ig to the commons in parliament. 

By this it is evident, that the medium of adjust- 
ing the proportion that each shire was to have in 
the legislature was their largeness, by which must 
be n^eant their populousness, and the share they 
bore in the public burdens, there being no reason 
that the shire of Nairn, wliich pays but 2771. as its 
proportion of a public tax, should have as many to 
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represent it in parliament as the shire of Ross, 
which pays 11311. ; that Cromarty, which pays but 
2141. should have an equal share in the legislature 
with Inverness, which pays l:21Sl. ; or that Bute, 
which pays but S08l. should have as many repre- 
sentatives as Renfrew, which pays 1 35Sl. and so of 
the rest. In like manner as to the burghs, it is not 
reasonable that WhitehcMrn, which pays but 8l. 
should have as many representatives in parliament 
as Glasgow, which pays 1 800l. or that Inverbervie, 
which pays but 6l. towards a public tax, should 
have as many as Perth, which pays d60L, and so of 
the rest. 

Something towards a remedy of this, as to the 
counties, has been done since the revolution, by 
the 11th act of the Earl of Melville's parliament, 
upon the ground laid down in this act of King 
James I. which is there referred to, and assigns the 
reason to be the largeness, extent, and value, of the 
lands held by the barons and freeholders in those 
shires : but it may justly deserve the consideration 
of our parliament, whether more of this ought not 
to be done, both in respect of the counties and 
burghs. 

By this means the nation should be more equal- 
ly represented, and it would not be so easy for any 
future Prince to influence our parliaments, as some- 
times they have done, to fall in with such measures 
as are prejudicial to the kingdom : at the sametime 
it would do justice to the barons and freeholders, 
who had a right to come to parliament themselves, 
that the number of their repreawlatives should be 
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e^ar^ed. Perhaps it may deserve consideratkyi^ 
whether all of. them whose estates will bear the 
diarge, should not be restored to that right, which 
seems not to Iiave been entirely taken from them 
till the reign of King James VI. for in that of hicr 
mother, Queen Mary, we find all of them to have 
been present in parliament when a war was agreed 
on against England, as appears by the 3d cfa^^ter 
of the parliament held at Monkton-faall ; and 4:hat 
thie 1 1 2th ehapter of King James I.'s acts did not 
deprive theto of that privilege, but only freed them 
from the fine they were formerly liable to for not 
attending in parliament, is evident from this, that 
we find th^n mentioned as preset at several subse- 
quent parliaments, viz. the very next, which was hield 
at Perth, April 26, 1429. We fimd them agaip in 
the parliament held at Edinburgh, in the reign psf 
King James II. July 14, 145i. And inanothtec 
parliament, held there in 1449, we find the free-* 
holdei^ of regafities in the King's hand, ordered to 
appear in parliament as well as those of noyajties. 
The freeholders were likewise present at the par- 
liaments held in Edinburgh, August 6, 1452, and 
Aug. 4, 1455. And in-the acts of King James IL 
ooUected by Sir Thomas Murray, pari. 14. cap. 75, 
we find, that no freeholder who held of tiie King 
under the sum of 20l. should be constrained to come 
to parliament, or general council, except he be a 
ixaix>n, or specially warned by the King. By wineh 
it is evident, that all barons were still obliged td 
attend in parliament. We find no mention of ibe 
f reehdLd^rs in any @f 'the parliaments of King James 
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III. who was a tyrannirai Prince; %nd in dl pro- 
bability improved his grandfather's act, dispensing 
:94th tb^r pr^sei^^, to hinder their coming; but in 
the veign oShi&Boyk, King James IV. cap. 113. we 
'feid it emieted, that ail barons and freeholders, 
above the extent of KX) merks, ishould feome In 
pet:soii to' parliament, on pain of the - oJd ' finfe ; 
while those* under that extent weire excused On 
sending (heir comibissioners. 80 that* this miist 
be understood to ha^'e been the consHtutiotai of our 
p^liament till the titrie of King James Vl. ' Nor 
d^ WB' find axty • Ittwin his time, ot i^inee, thiit tei- 
^i!essly:gbrbgates the same: fbr the liSth act of 
his llth parliament relates to the commii^sioners of 
' iinall baikms and frefcliolders, and only ifelievfes the 
remainder o^f the» sm^ barons and freehbldiers frbm 
thcAn ptes^fiee in parliament 5 but does not exclude 
tile barom and freeholders above the extent of 100 
^iner^s fix>m eoming to parliament. The 27 2d dct 
<of his 15th parliament takes order indeed that no 
barons be received as commissioners of any shite, 
except they produce 'Commissions granted to them 
in a foil convention of the whole barons of the 
dbire. It is true, this seems to imply, that those 
oammissioners mdst represent all the barons, yet it 
does not «xpre»sly say so j and since ft enjoins that 
the commission must be authbrised by the subscript 
ticMa of a gpeat liiimbfer of the barbris then present, 
and not b}'- all, or the majority, it leaves room to 
eoajeo^ur^ that th^ great barons were not by this 
act deprived of tbeii? privilege of coming in person, 
•'dspecia|fy*^<^o**^l<feriKg €he before-mentioned act bf 
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King James IV. that expressly enjoins their com- 
ing. 

The S5th act of the first session of the first par- 
liament of King Charles II. only regulates the elec- 
tions and charges of commissioners from shires, but 
does not expressly forbid the appearance of the 
great, barons in person. So that the 1 ISth act of . 
King James IV. which Sir Thomas Murray in his 
collection calls the 7&th act of his 6th parliament, 
must in all reasonable construction be still thought 
to be in force; for his commission from Kii^ 
Charles II. which is printed before the acts, ex- 
tends only to the collecting and printing of sudi 
as were so. 

The allowing of all the great barons to come to 
parliaments or at least the granting them morere- 
presenti^tives, is highly rea^nable, because, since 
the bishops, abbots, and priors, who made up the 
third Estate before the reformation, are now justly 
laid aside, our parliaments are not so numerous, 
and by consequence their weight and authority not 
so great as formerly. That the bringing in of more 
barons, instead of those clergym^i, is certainly 
much more for the interest of the country, than to 
supply their places by protestant bishops, will evi- 
dently appear by the following argument. 

Those popish dergy men had not such an abso- 
lute dependence upon the King as the protestant 
bishops, but owned the Pope, and the conclave of 
Rome, as their more direct and natural superiors ; 
and the abbots depended entirely upon the choice 
of the monks, and therefore were not so apt to he 
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at the devotion of the court ais our protestant bi- 
shops, who immediately depended on the King, 
and no other person, for their preferment^. This 
is evklent from the Roman clerk's having many 
times eopoused the quanrel of the church of Rome, 
against that of their Princes, in most nations of 
Europe ; and the dafnger of that in Seotland was 
well enough perceived by our ancestors, which oc- 
casioned Uiose frequent laws we find in our ^statute 
books against clergymen going out of the country 
to purchase benefices at Rome; ice. 

Sir Thomas Craig, in his book de FeiAfis, Edin- 
burgh edk. in fdfio, page 90, says, That our ardi** 
bishops, bishops, and abbots, were all elective dig- 
nities ; the archbishops were, chosen by the bishc^s, 
ahd the bishops by their chapter, wititi the consent 
of the nobility of the country^ and the abbots imd 
priori were chosen by their own convents. But 
the Pope, the King of France, and Bang of $kiots, 
ffliting afterwards into an aixibitious contention a- 
bout naming the persons to those pl*elacies^ • the 
Sections which before that time were ^together 
free, were intrenched upon, and the chapter or con- 
vent named three, of whom the King chose one, 
and l^e Pope confirmed bim, as appears by the 
pragmatical isanction, and some of our statutes : but 
in process of time both the eltection and nomination 
fell to the King, and the chapter only made bhaice * 
for form's*sake. By our acts of parliament, this 
spears to have been in the time of James V. 

Yet, by their aulliority in parliament, and other-* 
xme^ihey had so much influence, that there are 
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two f^tnarkable, instcMieesof their haviDg m4liHger« 
ed t\^ ruin of the nation, rather than they wo^dd 
part with any of their benefioes^ or q^kb a ^ag of 
their superstition. The first wa^ when fc»r ftor of 
their religion they hindered aaot interview betwixt, 
o^r King James V. and his nnclef King Henly VHL 
of S^ngland^ and by consequenoe the anion of thd 
nations iiipon more honourable terms than any that, 
we bave had offered since^ which occasioned our 
disgraceful overthrow at Sdan Mosfe ; the grief of 
which killed that unhappy and fiiisled Prince. — 
The second was their teeaeh of the contract »f laar- 
ria^ betwixt our Queen Mary and the Prince of 
WaJes, afterward Kkig Edward. VI. which ocea;^ 
sioned our shameful defeat at the battle oi Mvs^" 
burghs and exposed the counftry to the devaistetioi^ 
of .the English^ ajs their D9#.taMng her to the Dftu- 
phin did afterwards e^^pose \& U> the tyranny of 
Erance. 

. King James the 6tfa^ who was a cunning Priait^ 
and: fond of prer^ttive to the highest de^ee» soKm 
perceived) th^t if he could bring pi^otestant btdlopi 
into the i^ureb of Steotland, who j^ould have axk 
entire dependence nifcm. the crown^ fihey m^t be 
aaw^ul to suipport that towering monarchy Whilish 
ln^ had in yiew^i as the popishi bisht^ps had fpnaaerly 
beett to support the pjEtpaciy/in whfeh the event 
shewi^d he was not mistaken; 

Another tMt^ propos^ed t0 the e(mi^eratic» o£ 
thaj'^Banaeni^is* Whether w notlj^ m*y tMnk 
it ^opec to r^fasstune :theur;old.privil6giS of cfausing 
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their speakeh This was their ancient right, as ap- 
pears by the act of James I. cap. 112. fortnerfy 
mentioned. Nor do we find that they were de- 
prived of it by any law till the time <)f King 
Charles II. when this power was conferred on him 
by the first act of his first parliament. How much 
this hath been since improved, to lessen the privi- 
leges of parliament, is well enough known. 

It may also deserve their consideration, Whe- 
ther they ought not to exclude the officers of state 
from voting in parlianient, as such. The King d£ 
Scotland is none of the Estates, thougli formerly 
he used to preside in parliament; ahd therefore 
there seems to be no reason that his ministers 
should have any vote there as such, for this can 
no way consist with our old constitution, as appears 
by Ihe 47th chapter of the statutes of JDavid the 
^d, the title of which is, SoU Consiliarii Electi de- 
befit Interesse i^onciUo Regis^ where it is ordained, 
that no person of quality, emirfence, or degree so^ 
^ver, bring any other person with himself into the 
King*s council, as a counsellor or assessor, except 
those who are chosen by the coundl and ttie Es^ 
tates; and the Kke is confirmed by th^ statute of 
Jlobert n. cap. 1 . This practice seems also directly 
to thwart tbe att of James VI. pari. 11. ca^; 4<X 
wMch obliges the King to do nothing directly of 
IntlfrkAlyiri prgutftce df free voting arid tfeiaisori- 
ing, mftce it is evident that ihe voting of his Aiftis- 
iers must certainly have an influence u|>oti tbe 
votes of others, who have any dependence upon the 
court, or expectation from it. 
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The privilege of creating Lords of parliament 
and royal burghs, relates also to the constitution of 
parliament, and therefore deserves the considera- 
tion of the Estates in the next act of settlement. 
Anciently, peers were created in parliament : thus 
we find many earls and barons created in the par* 
liamentat Forfar, by King Malcolm, ann, 1061, 
and amongst them the Lord Douglas.* We find 
likewise that Kenneth III. obtained the consent of 
the three Estates when he conferred the title of 
Prince of Cumberland upon his son, ann. 900, and 
Robert III. in a parliament at Perth, ann. 1396, 
created his own son Prince David, Duke of AU 
bany. And indeed it is but reasonable that they 
who are made Lords of Parliament, and by that 
means entituled to a power of legislation, should 
be admitted with the consent of parliament; of 
which ancient privilege we have nothing left now 
but the shadow, which is the reading and record* 
ing the patents in parliament. 

This will appear to deserve the consideration 
of our Estates so much the more, if they consider 
what Sir Tho. Craig says of the original of the 
Lo^ds of parliament in his book de Feudis, p. 79. 
•* The name of Lords and their dignity in the go^ 
*f vemment, says he, arose thus : In the beginning 
^* they were only barons, and are no more still ; but 
<* the name came from hence, all barons were obliged 
to give their presence in parliament; but when 
they were aU there, it being impossible to collect 
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tiieir suffirages, because of their multitude, 'one 
or two was chosen from every province, to treat 
with the King about the affairs of the kingdom. 
** At first those of the greatest dignity and experi- 
♦* ence in affains were delegated, and called by the 
name of Lords ;* but after ages growing more 
degenerate, and parliaments becoming more fre* 
quent, because most controversies were decid* 
♦* ed in them, the lesser barons were not able to 
** bear the charge of attending : and hence it came 
** to pass, that tliose who had most riches were de- 
** legated instead of those who had most experience, 
<< and so those richer barons retained that dignity 
<* during their life. And as mankind is always 
" prone to flattery, they retained the name when 
** the parliament was up, and their heirs being 
** possessed of the same estates, were unwilling 
^ to part with the name. And thus it came to 
** pass, in progress of time, that those who at first 
" were only commissioners from the barohs, were 
" taken into the number of the Lords of parlia- 
** ment, as often as parliaments were summoned." 
By this, it would seem, that though the titles 
of Duke, Marquis, Earl, Viscount, and Lord, ad- 
vanced those that liad them to higher degress of 
honour, yet it gave them no authority to sit in 
parliament, but as they were barons ; . so that it was 
an intrenchment upon the liberty of the barons, 
since they did not all come to parliament in per- 



* In the old acts^ all members of parliament were called Lords of 
Fteliament 
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tt«V, tfcat itty bar6h shdttld ^t there hy Virtue of a 
jmtttit of ti^bflity, without A commissiofi fitoih 
th^ dthfef btfclrolls. flut since this labuse is of so 
l6ttg A statiditig, and that theffe ate S6 many great 
ihtti tctontmiM i*^ it as WduM ftial* it of dahgdr- 
ous t*ottS3»^queiice to refdi'^Ss }t> perhaps it ttiay de- 
serte the tettwidi^V&tiOii of 6\xf pbHiatnent, whe- 
theif this should not be Wife 6f the preliminaries fbr 
the tti^xt ^ecfedsot, that ho pat^t df noWlity shall 
heftcfefor^AMcarty «ft W^editafy right to t^itin 
parliamefnt, "^dthout th6 consent of thi^ Estates. — 
Thfe would rMs6 the *gtifty of oiif present nobili- 
ty, wWch fe s6 mueh ditaiMshed evtery day by iJie 
addition 6f Vtew ftifittiHes, And be a isuffitlfent g\XBti 
Agdinst tht deisign* of Succeeding Priiices to Wiakte a 
bdlfeinb^ ih the hotis6 on the cou^t-sMe, Against the 
mtertest xtf the 'totftrtiy . 

Then ais to ity Al boroughs, which have A poWer 
of i^endiiig tftembet'jl to-parHatoent, ffeere is no rea- 
son to doubt but they wene at finA digtrifi^d with 
that privilege by the consent of parliament, tho'^ 
we do Hot -find it 6xptei«sly toentionedin bur print- 
ed 1a6ts. T^ ath€t privileges of seVerAl of rtlem, 
and the mattn^ of thel* government, we find fitom 
tSme to time rA«ified knA regulated in pariiainent ; 
pArticufetly As to Iflte choosing of theit coim(31s and 
magistfetes, as ftiAy bfe seen in the acts of jAmes II; 
pari, 1 1 .cap. *6. ifettifes HI. pafri. 5. x;ap. SO. whiere, 
for thfe more Security laM'fi^edom of the boroughs, 
it is enacted, ' that no constable or captain of any 
t^astlemay bear office in the town. ParL 14. cap. 
108. that the election of officers be without paatlali- 
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ty or «adsto-i^ii|> : and Jatnes IV. parU 6; tsf^ JW, 
Jbmei* V. {)arii *e^. SSSi ; and Jaorhei VI^ jiwti lao. 
cap; 8; Thist afl their oifioers be titderig iHd dwel- 
lers within the borough : and James III. piii. 14- 
cap; 1 1' 1 . t and Jtenes VI. pari. B. csap^ «4f. aM j^arL 
7( 09^. ii 9^ the royal, bonmgfas tue sittdw^d i* y^if;^ 
ccxHivdtitloli formattei* €cmcenimj[ their fettM!^ tthd 
the welftre of their c6msQoh trade ; M^hfcofe is a fcdh^ 
f]imiati<M% of their ancien4; ciiri^ <)r jtMisr^l^T^^jto 
qumhiw' imng&rt£mi the, first inB*ituti«e»4 cff ithleh tr6 
know «6t, but fijid it inenKoned in the |)arKaiiitot 
of Ddvid IX. &imo ia68i 5 biit t*te old laWsj <*alled[ 
hegea Bm^^orumi were enacted in the rfeigh ^ D^, 
vid I. And if the King coiiM not gt^rit those i^^ 
ser pivilefees, without the tonsent if the tfct^e^E^- 
tates^ it is verjr improbable thai he cfiould gifte thettt 
\ this, Vhich is the highefet privilege of Ml, md h pe&t 

of the sovereignty itself, without their conseht.^ 
TliougH there be no m^ntioii of this frnmA ih our 
prihted aets^ as to^oul- old borough!^ yet it &p^sS^ 
]^m enough frotn paxh IS. James Vt. ^, ggj^, 
i^herfe it is CMrdained, " Ttkat thc^ borc^hs M 
« built iii the Highlands^ viz; one m KyACitfe, and^ 
" ther in liiochaber,. and a third m the lietvis, fc<y 
" which our 'Soverei^ Lord and the ^Vd!t€s f6i^^ 
said, «hail gffant, «od by these preafeiite granfe, aH^ 
privileges which his highnebS or feis pted^beSs^jf^ 
hate ^antdl to attgr other bonxMtgliS tvitliih' tlii^ 
** realm. And that it i^oll be lawftit to wit 96^^- 
" reign Lordy by the idvicJe of the Ijords of bii^ Ifojes^ 
" ty's E»eheq«tef^>togfent to every dte* df fh^said 
'^ Wottghs^sonJit^land aiiidgjfound!^^ 
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ed property^ as may sarve to build the same upon, 
with as much land and fishing next adjacent, as 
may sustain the common charges of these bo- 
roughs." 

This is sufficient to explain the method how 
our royal boroughs were erected, and came by their 
privileges ; and there is another act which helps 
still to make it clearer, viz. pari. 11. James VI. cap. 
112. which enacts that no borough may sell their 
freedom in whole or in part, without consent of par- 
liament. The reason of which is plain, ' because 
they had that freedom by their consent, and there- 
fore no less authority was necessary to destroy 
than there was to create : And by an act of King 
James II. pari. 11. cap. 45. it is enacted, that no re- 
galities be granted without consent of parliament ; 
which may serve to put this matter beyond all 
doubt 

To this may be added, that it seems highly ne- 
cessary for the paErliament to take into their conside- 
ration, whether it may not be fit, in the next act of 
settlement, to deprive little insignificant burghs of 
their privilege of sending members to pai'liament, 
and to confer the same upon several considerable 
towns which have it not. This were a ready way 
to have the nation more fuUy and truly represented 
in parliament, and likewise to prevent bribery in 
elections, or taking off of members from the inte- 
rest of their country, when elected, by Iwibes, pen- 
sions, &:c. For substantial and rich towns kre un- 
der no temptation to take bribes, or to elect insigrti- 
ficant and needy men, who are neither capable of 
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serving their country in parliament, nor proc^ a- 
gainst bribes, to make them espouse an interest 
contrary to that of the nation. This will appear 
to be the more reasonable, because, by the 11 1th 
act of the 1 1th parliament of King James VI. it is 
statute and ordained, that the taxation of the free 
boroughs shall noways be altered, but stand as the 
same stood in all time^ preceding ; that is to say, 
their part of all^general taxations in time to come, 
shall extend to the 6th part thereof only. This 
shews it to be altogether unreasonable, that they 
who bear but a 6th part of the pubUc charge, 
should have any more than a 6th part of the repre- 
sentation in parliament ; otherwise they may im- 
pose upon the nation, as they have, for the most 
part, done, of late, in making such laws as are a- 
gainst the inclinations of those who bear the other 
five parts. 

It would seem also to deserve the considera- 
tion of our parliament, whether it were not fit to 
make a law, that no Lord should be capable of 
being admitted, nor no Commoner capable of 
being elected a member of parliament, without 
a previous examination by a committee of parlia- 
ment appointed to attend elections, as to his abili- 
ties, and particularly as to his knowledge of our 
constitution. This would oUige all men of note 
to read our statutes, law-books, and histories, and 
the best treatises about government, and the inte- 
rest of nations, carefully ; and having once imbib- 
ed true notions of our own constitution, and just 
ideas of government in general, they would not be 



4P mmI;^ biPifght to ctmpfiy witii arbitaroi^ ^rinGes, 
M tpQ imwy b»v^ been df Ifnte^ beeau^e of their ig- 

\ y. The ^b thing poliQsed to the oonsidera- 
tiati p9 QW pa^iftmeiit is, whisther it tnay not be 
j^per for i^em» in iike nest aet of setdement, to 
^ef^iupe Aq themselves their ancieiit share in the 
, JifT^ M€00iftatisi and adqiinistration fomiedy men- 
tion^d,- ■ ■-.: ! ''••'■ i '■ ■• 

• Tk0 \Paioer qf the Saaii jpar&ament^ JtmnefUfy 

; . J i That therp be no wta 0f feaee made witholit 
th^i? consent. Our historian, Bnish^an, mfovms 
W« that King BobeiTfe the. Second, at the solieitf - 
tiQn;Qf Fmilce, agreed to a truce with Eii^and» 
bui in vain, beeause it was not in his powev:^ 
make peace or truce without consent of paitia- 
jmXiU He gives us Bkewise: an older ' instence of 
Mdlcplm the Fourth^ who, by act of parliam^t^ 
wasabUged to make iirar* upon England, beeaiise 
King P^^nry II. had fraudulently depriyed bim of 
tb& nortb^Tfi counties. And when this pu^planU 
.jpiiQUq T'tmce agreed voluntarily to part with Nos*-^ 
t^umberland, the Estates would not alloff itv but 
•t^dhi^ij hd covid do no such thing without ^idr 
tcons^t. In fike manner they obliged Bahol to 
dmiomee war ag^nst King Edwaid I. of Eng- 
land, for having deeeitfi^ly prevailed with hint to 
own him as his Sikpeador ;. which tbey determined 
to be void^ because the King of Soots Muld do no^ 
thing which related to t^e state ai^ the kingdom^ 
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without the oonsent» or €ig9|A8t : tho. ^lind; of . thb 

Ii^ King Robert tb^ Second's iim«,/iyiieR 4die 
£]3^(lish bad invaded 4puE ho»d^rBy luuisr feonfidenod 
of a truce, the King .was foor passing it hy^ androb^ 
aerving the trxiire ; yet, the nobility, noboo^. wi^ 
out his consent, but diractljr . against 'faisi .will, m* 
vexiged themselves by^;aninfvja8iQn upoit England ; 
so far wei»:our Frinoes in thipse days from' having 
peace and war at their own, disposal. King Jaon^ 
ibe Third, one of the most ^rbHraiy Frisrees ithat 
tv-er we had, when Henry Jt^e Sixth of JSngknd 
sdicfted Mm ifor a perpetual league, air. a durable 
peaite, frankly oif ned that he^could do no^swdi 
things beegtuee It W4i6 forbidden by. an ^cianfc' law^ 
Inv the minority of Kmg Jmi^» the Fifth, the JMsa 
of Albany, his Yiceroy, being bred in Franee, md 
totally addicted to the interest <^ that Cctert, be 
endeavoured, at their soladtation, to enga^ 9s: In 
a War with Englandw The n(4^ty bearing iJM 
English were, also makii)g great '■ preparation|iy ^ 
gieed in pattim^ent to raise smarmy for defeneeitof 
their country, aceoi^ing to th^ilr ftnclent ^nstitui 
tiof^, and m^ixdbed with them to the borderi^ i bu^t; 
pjerceiying that the maiQ design of tfaie gpvenimisnt 
was to give the £ngliis3) a lUyerliion in favour xtf the 
Ftieni^h, and that the Earl of Shrewi^bury, the gi'^sit 
English General, k^ only upon the def^sive,^ 
and did not invade us, they would by no meanis 
iniKade England : But the Earl of Avrnn, 'saya 
Bsshqp Liassly, atnd the rest of "the nobiltty, told thie 
GDvernor {dainiy, :lh«t they were ther^f to ^defend 
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country aeoordmg to law, but would not in- 
vade England till he shewed them the causes why. 
Thus the Viceroy was obliged to forbear; though 
he was a Prince of greater prudenoe and conduct 
than most of the Kings of his family that had 
gone before him, and had the full exercise of the 
royal authority. These are a few of the many in*^ 
stances of this sort that are to be found in our fais^ 
tory ; but it wiU appear more incontrovertibly 
plain from the following acts of parliament. 

In the acts of King James the Thirds cap. IOOj 
they order all the subjects to be ready armed^ with 
twenty days' provisions, upon eight .days wam« 
ing, to attend the King : they appoint the length 
of then* spears, the length of their jacks, the 
fashion of their targets, and that every Lard 
and Baron, for they were then the comman^ 
ders, should be answerable for their men's observ-* 
ing good discipline ; they gave order for repair** 
ing and furnishing the castles bdonging to the 
King, or any of the subjects. They debate and 
consider of the justice of the war against Edward 
IV. King of England, express the causes of it in the 
act, and take notice, ** That the King was altoge^ 

<' tfaer for peace, (a t|)at it \fsin been accojtiing to tl^t 
\f9Mut ano )mii^ip of i)isE tngt^neCTe mH tt)e realm, 
be t^t 8pt|)t of \)ii fatD ti);e Cftatid. They add, 

'< The thre Estatis forsaid, hes thairfor hartfully Of 
"" tWx atom free MU grantit and promittit to our 
'^ Soverane Lord, to remane and abide at the com^ 
^* mand of his hienes with thair persounis, and thair 
<^ substance of landts and gudis, in defence of hi* 
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^* mmst nobil persoun, his succession, realme and 
*' lieges, as they and their^^bearis kes qfauldtime^ 
" €ione of heftAr^ 

By thisit is plain, that the proposals of peaiee 
made by the King, were laid before the parliament, 
and submitted to their judgment, and that his Ma- 
jesty emdd not engage them in a waar without their 
own consent ; they knew no such prerogatite bc^ 
longing to the Crown ; and therefore the rule of 
their attending Mm in the war, was the praetice of 
their ancestors. 

The power of the Estates in matters of war, is 
fuirtfaer evident from the other Articles of this act^ 
wherein they order rendezvouses of the people every 
15 days, appoint guards on the sea-coasts, at every 
six miles distance, that if the enemy invade by his 
wardens, the King ^should resist by his wardens ; 
but, if the King of England invaded in person, the 
Kiag should resist him in person : so that here he 
was appointed Dux Belli by the authority of the 
Estates. Their power in military matters was of 
uaiversal extent, from the highest act of it, in ap- 
pointing the commanders, to the very lowest of it, 
which was appointing the couriers, and ordering 
the Treasury to pay them for their intelligence. — 
Therefore we are not to wonder, that in the same 
^ we find the Estates order p)x>clamations to be 
issued out agtdnst traitors, and appoint garrisons, 
with the number of men that i^ould maintain 
them, the officers that should command them, and 
the pay that both officers and soldiers were to 

E 
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In tile Reign of Queen Mary, it was one of the^ 
Articles a^eed on betwixt the Deputies of the 
Court, and those of the nobility, that the King and 
Qaeen neither make peac^ nor war on their parts, 
but by the counsel, judgment, and consent of the 
Estates, according to the ordinance of the coun^- 
try, and as was observed by their predecessors ;* 
which was a fair acknowledgment of the power 
our Estates had anciently in that matter. 

The Estates having so great a power in afiairsi 
of war and peace, it followed naturally that theys 
should have a right to take order about arming the 
people, and training them utp in the use of tho9e 
arms. So much of the sovereignty being then 
lodged in the three Estates, they apprehended no 
damger of rebellion from the pe<^e, because they 
themselves ivere only the quintescence, or refined 
part of them met in parliament, and could have no 
distinct interest from that of the people, whom it 
was their advantage to cherish and encourage : — 
The barcms and freeholders could not otherwise 
maintain their own grandeur and riches, but by 
having substantial and wealthy tenants ; and the 
boroughs could not expect that their corporations 
should flourish either in commerce or good disci- 
pline, if the burghers and other inhabitants werc 
not encouraged by a mild and good government. 
This being the case, and the interest of the govern- 
ment and people one and the same, the parliament 
" from time to time appointed all of them that were 



* Knox and Spotswood's Histories. 
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QApable of beanng anm» ti} be armed and dJ^sciri 
pliiii^d, settled the days for their rendezvouses, or- 
dered buts to be ^^cted in every parisli, thkt the 
youth might on holidays be encouraged tp inw. , 
prove themselves in archery ; and enacted, that the 
sherifFs and barons, and magistrates of boroughs 
should take care to see this performed, and levyj 
penalties upon those that neglected or transgressed 
those statutes. Thus, in the acts of WiUiam the, 
First, cap. 23. it is enacted, that, every man,;^aU 
be armed for the defence of the kingdom, . accwd- 
Itig to his ability ; and the arms are there specified,- 
ahd musters appointed by the sheriffs and barons^ 
every Easter, 

; In the acts of Robert the First, cap. 27. the like 
IS enacted. In the acts of James the Fir^t, cap. 
20. it is ordained, that every man b\isk them to be 
archers from twelve years of age ; and that in every 
ten poimds worth of land there be made bow- 
mark^, especially near parish-churches, where every 
man should at kast i^hoot three times in his turn ; 
and the proprietor of the land, or sheriff, was to 
raise a fine from every man that did not come to 
the said archery. Cap. 48. it is ordered, that there 
be four rendezvouses in each county per ann. 

' In the acts of James the Second, cap. 71. it is 
ordained, that the Lords and Barons, spiritual and 
temporal, hold rendezvouses of the people four 
times per ann. ; that the people use archery each 
Sunday ; that every man shoot six times at least, 
and have money allowed him to drink ; that ther^ 
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be four or five pair of buts in each large pttfiigfc, 
aiid that all men from twelve to fifty use shootings 

In the acts of James the Third', cap. 106, it iis 
ordained, that the sheriffs hold rendezvouses of the 
subjects, according to the act, and give the King 
an account, under his own Seal, and that of four 
barons of the shire, of all the men able to carry 
arms in the said shire, and of their being armed ac- 
cording t6 the act. 

In the acts of King James thfe Fourth, cajK 53. 
rendezvouses are appointed four times per ann. in 
like manner, that all men from sixteen to sixty be 
sufficiently armed, and that the sheriffs and magis^ 
trates of burghs take care to see this act put in ex* 
ecution. 

In the acts of King James the Fifth, cap. 55. 
rendezvouses are appointed twice per ann. and that 
all the people be armed according to thei? deigreb 
and ability. And cap. 59. it is statute, that every 
Earl, Lord, Baron, and LairiJ, ^ve the names of 
the persons tha't come with them to the jsaid ren- 
dezvOuzes, arid the manner of their armour, to the 
sheriff, &c. * ; 

In the acts of King Jameis? the Fifth, cap. S>1. 
it is enacted, that, in order to discipline the pec 
pie through all the kingdom, every sheriff, stew- 
art, baillie, provost, alderman, and baiUies <rf bo- 
roughs, lords and baillies of regalities, at every wea- 
pon shawing, concur with the King's commissioners 
that shall happen to be deputed to them, and they 
together to consult with the most able petsomr >of 
the shire ; and after they have enrolled the names 
of every man, with theii* hariiess and weapons. 
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t^HHm on^ aU^ ^dan or more far ever^ parish, who 
^^ be. captains to the cpmpfM^ies of the said pa- 
nshes, to teach them the use of their arms ; an4 
shall assemble their companies at least twice pef 
leoonth, during May, June» and July, and the like in 
all other months, if they find it convenient ; and 
l^e.said captain to be chosen^ as oft as shall be seen 
expedient, by the sheriff of the shire, and the com, 
missioners and council joined with him. 
. . Thus we find that ouy people were universally 
ofidi ccmti^ually trained up in the use of arms, that 
e^ery^manwas obliged to. be. armed according^ to 
iiibsi^<|ibiality ; and that the command of those armed 
ni9n,>va$ not entrusted with every man that could 
get a commission from the King, but either with 
jfucb as were chosen by the people themselves, as 
in the, above-mentioned act, or with the Lords, and 
Bfu-oos that were their landlords and masters, and 
by cpnsequence obliged in honour and interest to 
treat them civilly ; and being so much concerned 
in. the welfare of the ki^gdom themselves, were 
not so. liable to be bribed or bought over to es- 
pouse the interest of the Court against that of the 
,ODuntry, as mercenary troops and standing armies 
have ever been. 

The first attempt of introducing mercenary 
txoops among us, we find to have been made dur- 
ing the regency of Mary of Guise, dowager to King 
James the FiftJi ; and this she was put upon by 
her. Fmnch cauncil, and such slavish mean spirited 
people of our own country as fell in with them, — 
They offered also to impose a tax for maintaining 
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those mei'Cfenary troops, and trould then have coin-* 
pleted our slavery under that IFVench admihistriBiN 
tioii, had not 300 barons; behig equally offended 
^ith this t3rrannical project, and the sluggish teni^ 
per of the nobility, who, by thdr silence, betrayed 
the public liberty, met at Edinburgh of their own 
accord, and sent two of their number to th^ Queen 
Kegent, with a noble remonstrance, signifying that 
their ancestors had not only defended their couh^ 
try against the English, when much more power- 
fid than they were then, but had also frequently 
invaded England ; and that they were not «o nindk 
degenerated, but they were still willing to hazavA 
their lives and estates in defence oi their couritry^ 
that it was a thing of most dangerous consequeiic^ 
to trust the safety of the nation to m»cenary sol- 
diers, men of no substance or expectation, and 
therefore liable to be tempted to do any thing for 
money ; men, whose insatiable avarice is ready to 
be inflamed by every new opportunity, and Who 
have no other standard of their fidelity but varia- 
ble fortune : but supposing it to be otherwise, and 
that they are more actuated by love to their country, 
than by any respect to their own private condi- 
tion, is it credible, that mercenary soldiers will 
fight with more courage for other men's estates, 
than the proprietors themselves will do for their 
own ; and that a little inconsiderable pay, which 
is to last no longer. than till the war is at an en&, 
is more capable of inspiring vulgar fellows with 
courage, than the consideration of fighting tor es- 
tateiS, wives, children, honour, and religion, is ca- 
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jpaUle of animating our nobility and gentry ? They 
aidded, besides, that the measures proposed, related 
to the essential part of the government, and was a 
ihing of too great consequence to be treated of at 
thait time, and during the nonage of their Prince ; 
and they concluded, like men of wisdom and fore- 
right, that this makmg use of mercenary troops, 
would introduce luxury, and want of military disr 
dpline and experience among the rest of the peo- 
ple, make both their bodies and minds imfit for 
war, and expose the whole kimgdom to danger. — 
."This remonstrance, and the fear which the Regent 
ihad of the resentments of such a body of gentle- 
jm^9 obliged her to lay aside the project, and to 
acknowledge her error. 

There happened soon after this, another remark- 
4tble instance of our nobility and gentry's assert- 
ing their power in matters of war, which was thus, 
in* the year 1557, the Regent assembled the nobi- 
.Jjty at Newbattle, and pressed them to declare war 
against England, both upon the account of the in- 
juries they themselves had received, and of their 
league with France ; but they could not be pre- 
vailed upon to be the jSrst aggressors. At last be- 
ing provoked by new injuries from the English, " 
, thew were brought to denounce war: But Mon- 
.sieur d' Osel, the King of France's Lieutenant- 
General, and comm^ader of his auxiliaries in Scot- 
land» having, by the advice of the Queen Regent 
and her faction, presmned to carry ^the great guns 
over Tweed, to attack Wark Castle, before any 
.such thing was agreed upon by the nobility and 
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gentry, who were then in camp, they resented it 
highly ; and the Duke of Chastelherault being «t 
their head, they told the Regent and her factioti, , 
that this was a greater power than ever any of 
their Kings had laid claim to, and therefore they 
called a council, wherein they ordered Monsieur 
d* Osel to bring back the great guns on pain of 
treason ; at which the Queen Regent and he 
were both extremely offended — ^but there was no 
remedy ; they were forced to submit, though her 
Majesty complained that it was a violation of her 
authority as Regent, and Monsieur complained 
that it was a diminution of his master the King 6£ 
France's honour, whom he represented. This 
story is to be found at large in Lessly and Bu- 
chanan. 

They that do not understand our constitution, are 
ready to think that this and other passages of the 
like nature, as the hanging of King James III.'s 
minions over Lauder Bridge, were only the results 
of military fury, and irregular tumults : but they 
are mistaken ; for in those days we had parliaments 
in the camp, and some of their acts are mentioned 
among our statutes, particularly that at T wesil- 
haugh, in Northumberland, in the reign of King 
James IV. and upon this was the complaint of our 
nobility grounded, that the Regent and her French 
champion should have offered to manage any thing 
relating to the war without their consent, since they 
were upon the spot, which none of their Kings 
had ever attempted to do in such a manner as she 
and d'Osel had done. This notion of a camp-par- 
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Jiattient I know will sound but oddly amongst 
0ome of our young spatks, asserters of prerogative ; 
but they will find that of King James IV. above- 
mentioned) to be the last of his printed acts ; and 
that they may understand how it was practicablei 
they must qonsider, that the lords, barons, and free- 
holders, the constituent members of our parliament, 
were obliged by the constitution to attend the 
King's standard for such a limited time, in defence 
•of the country : and we have* no reason to doubt, 
but commissioners from the burghs did the like-; 
for we find, by the acts of James IV* cap. 120, and 
Queen Mary, cap. 1 8, that no war was to be pro- 
claimed, or tax levied, without the consent of de- 
puties from the burghs, as the third estate of par- 
liament; and it is certain, that they either sent 
some of their own magistrates, or other ofiicers, to 
command the men whom they furnished upon such 
occasions. Nay, so far were our Princes from hav- 
ing a power to raise men at pleasure, or to keep 
standing armies on foot, that they could not so 
much as appoint themselves standing guards with- 
out authority of parliament ; and thus we find the 
first standing guard that ever any of them had, 
was forty gentlemen appointed by the three Es- 
tates to attend King James VI. for which their al- 
lowance was settled by parliament — James VI. 
pari* 8. cap. 1S7. 

As to naval force, our kingdom never abound- 
ed in that, because our war being chiefly with Eng- 
land, we could manage that by land ; yet such 
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^avftl force m at any time we had oecasiofi §9t, wtm 
likewise •subject to the determinaticm of pfiffKanient 
T\m appears by the acts of James I. cap. I40i 
where it is ordained* that all barons and lords hav- 
ing lands and Icxrdships near the sea, on the west 
ssbA north parts, have galleys, under a certain pe» 
nalty ; and the way how these galleys should he 
xiiaintained is tibere also determined, viz. by the 
proprietors of the lands upon the coast within six 
miles of the sea. And in the acts of Queen Maiy^ 
we find that the parliament reyoked letters of marlc* 
last pari. Qjiieen Mary, cap* 23. And hi the acto 
j^i King James VI. pari. 12. cap. 157. the Kuiig^aiii 
i;hree Estates revoke a commission which had bee^ 
granted to the admiral, with unuidual clauses. 

In like manner :as to castles, eVcn those which 
were called the King's ; they w^re not absolutely 
at the disposal of our Princes^ but the parhamenit 
from time to tame gave such orders about them, as 
they thought mostcondudble to the welfare of the 
kingdom. Thus we find in the acts of James I^ . 
cap. 16. the governor of the castle of Edinburgh, 
appointed by the Estates ; that they ordered the 
oastle of Dunbar to be demolished ; and the castle 
of Hosbuirgh was also demolished by the like au- 
thority. 

And in the articles betwixt the deputies of the 
court, and those of the Estates in Queen Mary's 
time, it was agreed the castle of Dunbar should be 
dlemolished if the Estates thought fit ; and that in 
time to come the King and Queen should make 
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HO^iMrbiiewiorts in the re^m, norMstilarge ihem 
tiittt are Hiade) 'or irepair them that are demolished, 
without the consent and advice -of the Estates.* 

And in the acts of King James VI. pari. 9. cap. 
)i^ liie-paiiaameiit assigns money and previsions for 
keeping the castles of Edinburgh, Dmnbarten, 
Stitlin^, and Blaekness, to the beho<if of his JMbsu- 
jesty, and the welfare of the realm. And if 'the 
said money and provisions be otherwise disposed 
of, sadi disposition to be void and null. 

And as our Kings had not the sole power ^ 
xnddnjg peace and war, neither were they the sole 
judges ctf controversies about military affiKirs, as ap- 
pears by the acts of King James II; cap. 6S. where 
any debate that might happen betwixt parties, 
about persons that should be taken prisoners of war, 
ii^ referred from the King to the barons, to whom 
it belonged, because of their experiaice. In like 
^aaanner as to those feuds which did formerly so 
mufeh abound among our nobility and genitry, the 
parliament enabled the King, from time to time, 
to take them away, by calling the dhiefs before 
hini and his council, and appointing him to be ar- 
bitratoi^of the differences, &c. — Act James IV. cap. 
flO. and James VI. pari. 16. cap. S2. and paij. 20. 
cap. 7. 
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The power ofti^ Estates in rsiismg andapprih 
priating' the Public Maney^^ and calUng-Jbr 
the Accounts. 

» 

There is a second thing beckoned among the 
Jura majestatisy which is, raising of money. . In this 
our parliaments have hitherto maintained and pre^ 
served their authority, more than in any othef 
branch of the sovereignty ; yet, it will appear by 
the following instances, that our parliaments fcnr* 
merly exercised a greater power in ordering and 
dispo^ng of the money which they granted for any 
public use, than they have been accustomed to do 
since the union of the crowns. 

The first instance is, that in the acts of King 
James the First, cap. 146. ^hen the Estates liaving 
granted a tax of 12d. per pound, for suppressing a 
rebellion in the north, they appointed four persons 
to be auditors of the accounts, and receivers of the 
money ; that they should keep it in a chest with 
four keys, of which each of them were to have one : 
they order that the said chest should be kept in the 
castle of St Andrew's ; and in case a peace were 
made in the meantime, they ordered the money 
should be kept for common profit and use : so that 
clauses of appropriation, appointing public accoun- 
tants, and inspecting into their accounts, is no nelv 
thing in the kingdom of Scotland. 

The second instance is found in the acts of 
King James the Fourth, cap. 21. where the Es- 
tates having granted a tax for an embassy about 
the King's marriage, his majesty had been prevailed 
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upon to givk a discharge «f part of it : which the 
pArliatnent took so ill, that they declared he bould 
not do it, and that his discharge was void, and of 
no force or eflfect, because the said tax had been 
granted by the Estates for the cause afoi^said. 
And cap. 72, they order again that no discharge 
given for any part of it by the King, shall be of 
any force or effect, because the said tax wasgrant-^ 
ed by the Estates for his marriage, and for no other 

The power of the Estates to name and commia- 
' sion Ambassadors^ about the Marriage of our 
Princes^ Trade, War^ 8^c. 

S. There is a third thing reckoned among thejura 
majest€ttisy which our parliaments had a large share 
ipj and that is, the naming of ambassadors, giving 
them instructions, adjusting their number and re- 
tinue, and regulating their expences when sent to 
make leagues and treaties about the affairs of peace 
and war, the marriages of our princes, and matters 
relating to trade and commerce ; as is evident from 
the following statutes : 

In the acts of James II. cap. 51. it is ordained 
that an embassy be sent to the Pope, to purchase 
certain privileges for the common good of the 
realm ; and their expences and instructions are re- 
ferred to the King's secret council. Cap. 61. they 
approve of the sending an embassy to France, and 
of the letters and instructions given to them. 

In the acts of J^oies III. cap. 62. they order the 
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sendihg of an benourabfe embassy to England ibr 
obtaining redress for breach of truce, and eom^tt^, 
mg measures for entertaining amity ^d peace ]« 
time fo come. In the same aet tbej orda^> that 
file King send a ccxnmission to his fatheif-mJaw 
tke KiBg of Denmafk, to ns^ake an alUance wifth 
the Emperor. Cap. 90. ;they ordain an embassy t^ 
the Duke of Burgundy^ to confirm and reBow th^ 
aUiance formerly made witli him, to get a amUrw 
mation of the privileges granted to the merchants^ 
and greater, if possible ; and to obtain a reparation 
<tf damages : and the expences of tins embassy were 
to be bcwrn by the whole burghs. Cap. 97. an em- 
bassy is ordered to England, eonceming the mar- 
riage of the King's sister. Cap. 100. they ordain 
that an honourable embassy be sent to Fi^ce from 
the King, and the three Estates^ to the King of 
France, for a supply against the co(mmon enemy 
of England. Cap. 108. they ordered an embassy 
to England about a truce, th^ .marriage of the 
Queen's sister, and the fishery of the river Esk, 
with instructions ; and adjusted the number and 
expences of the ambassadors. Cap. ill. they ap- 
point an embassy to the Pope, and adjust the in- 
structions. Cap. 1 26. They wder an ^nbassy to' 
the King of the Romans about a letter of mark ; 
appoint the number of the ambassadors, and thek 
charge to be born by the merchants. 

In the acts of James IV. cap. 2. they named the 
ambassadors sent to France, Brittany, and Spain, a- 
bout the King's marriage, adjusted tiieir retinue 
and expences, and gave them their instructions 
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sboirt neiiiswiiig tbe amdent league with France, i 
Cop^ 38. tfaey commit their power to the secret 
ooniicil, tol^ive instructioiis to the ambassadovs for 
renewing and confirming the attiances with iVantt^ 
DcDQunark, and Spain. Cap. 23. they appoiiit an 
embassy to Denmark^ settle their number and ex« 
penceg, and give them instructions. Cap. 44. they 
giye instructions for renewing the allianoe with 
France. Cap. 45. and 46. they give orda*s again 
concerning an embassy about the King's marriage, 
and an embassy to Denmark. Cap. 72. they name 
the ambassadors to go to France, or any other 
D^m, to treat oi a marriage for the King, as it 
slK>ttld be thought expedient by him, with the ad- 
tice of his three Estates. 

In the acts of Queen Mary, we find that tbe 
three Estates sent an embassy into France about 
h^r marriage with the Dauphin ; that they appoint- 
ed the terms of said marriage, and adjusted the pri-- 
vileges to be granted to the ambassadors. 

This power of the parliament, in the marriage 
of our Princes, is further evident from that remark^ 
able passage in our history concerning the settle- 
ment of the succession in the time of King Robert 
Bruce, viz. that if the male issue of himself and 
his brother failed, the crown was to descend upoit 
his daughter, but the nobility should chuse her a 
husband, such as^ they thought worthy of her royal 
bed, and fit to succeed to the crown ; because it 
was mudi more equitable that they should diuse a 
husband fen* her, than that she should chuse a Kin^ 
ibr them. JEfuckan. in Vita Bob. Brumi. 
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In the acts of James VI. pari. 15. cap. ■277;. we 
find that the parliament, considering how expedient 
it was that his Majesty, for sundry weighty affairs, 
tending to the advancement of his honour and e»* 
tate, and the benefit of the whole subjects, shpuld 
send ambassadors to several foreign Frinc@», and 
granted a tax for that end. 

The Power of the States in Matters qf Coinage, x 

4. Coinage is another thing reckoned amoi^ 
the jura rnqjestaHs^ and in this our parliaments have 
from time to time exercised a very large power* 
In the acts of David II. cap. 46. there is an act for 
coining new money, because of the present scarcity 
of silver; wherein the three Estates of parliament, 
called there Tres Communitates, order the standard, 
and the allowance to the King and the officers of 
the mint 

In the acts of James I. cap. 25. the parliament 
determine and ordain, that our Lord the King 
cause mend his money, and strike it in like weight 
and fineness to the money of England. 

In the acts of James II. cap. 33« intituled, The 
advisement of the Deputies of the three Estates touch- 
ing the matter of money ^ they gave order as to the 
weight, fineness, and impression of the money, 
which they enact to be coined, and at what price 
the English and French money shall have coursa 
Cap. 64. of that King's acts, they appoint at , what 
rate foreign gold and silver shall be current, and par- 
ticularly fix the value of French and Grerman coin. 
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^ In Hhe mtB €f£^^m^s Hi. 'carp. ISJ the #t^^s 
^v^ oMlerftb^dt 0(Miihig'(^p^iAftdtieyy<and'ttie vai. 
Jue Af Engtish ntonejr. Cap. 2Sl th^j;^ raise t^e Ta^ 
kie 6f Uie tnonciy, t)ecau«e bfeing 'at a lower mtfe 
than in other nations, -it oecai^ioned the e»p<Miing 
gi^eat quantities of our WKHiey. Gap. 20. ikief or- 
d^ the mKmey to have unfiyersai eourse as ^before 
the fii^t p¥o(^matic9i made in paifUaftnei^t 4n the 
month of October, because of the gteat mtinftur 
oedasioned by^he diversities <!tf payment wi^Mii the 
realm ; and that the penny-worths, i. e. the value 
of 'goods, w^e railed with the penny or eoftrti^ and 
Ifeerdby b^eante dearefr tfem u^tial. Qip. 80. Afe^ 
bi^^T the taws to be put duly in exectotjion for 
birtttgiftg to ^of bullion, and p^eventkig the expor- 
tation of money out of the country. Cap. 88. they 
M^ the valda of gold coin, *o Jfreverit its "lieing 
**pbrtfed. Calp. 89. they take hotice of abuses In 
^e Ccfinftge eoriti^ary to the aets of the l«^t ^ai4ia- 
mfent, ^d e¥der tlie same *to*be put in '^^eeulion, 
dnd the like tibuses to be prevented iFor the titoe *d 
c«tarie. Cap: 108. they i!)i«er tooney to be tJoirt^, 
aip^oiirt the fihehess, weight, ^nd Value, atnd Wh«t 
piwfit the 5fing shall have of fihe coinage. 

In the acts of King James IV. cap. 10. it?s dr- 
dered that pieces of gold and silver be coined equal 
in value ^and fineness to the rose noble of England, 
and to the old English groats. At the same time, 
they name the essay-masters, and give orders about 
the bringing home of bullion. Cap. 34. we find 
cWtefrs given about e6inage, and the price 6f plate 
teoUght to tile mint. Cap. 61. and 71. they ^ve 

F 



1 



82 

orders about receiving cracked money. Cap. 88« 
they give orders about money and bullion, and that 
the laws on that head be put in execution. Cap. 
ISS. they order again that cracked and flawed mo* 
ney have course in the realm. 

In the acts of King James V. it is ordered that 
the crown of the sun shall have free course in the 
kingdom. Cap. 89. they make an act against ex- 
porting of money out of the kingdom. Cap.' 106. 
they make an act against counterfeiting the King's 
coin. 

In the acts of Queen Mary, pari. 9. cap. 69. we 
find a prdhibition against carrying gold and silver 
out of the realm ; and cap. 70. they make an act 
against false co^^ or the bringing in foreign false 
coin into the realm. 

In the acts of James VI. pari. 1.^ cap. 17. they 
order money to be cohied equal in fineness to that 
of other kingdoms, and that no allayed money hav? 
course without consent of parliament. Cap. 19. 
they order all false money to be clipped. Pari. 7. 
cap. 106. they lower the price of gold and silyer, 
and give order about foreign coin and bullion j and 
pari. 16. cap. 8. they make an act about coin and 
bullion. "^ 

The Power of the States in granting and limiting 
Pardons^ and in punishing Reheh. 

5. The power of giving pardons is another of 
the jura mq^estatis, wherein our Kings were far 
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from having an absolute and unlimited power, as 
wiH appear by what follows : 

In the 4th book oiRegiam Majestatem^ cap. 17. 
"No. S. and 4. the King is not to pardon manslaugh- 
ter without the advice and consent of the deceased's 
relations, otherwise the said relations may avenge 
themselves upon the manskyer. ' The likp is to be 
seen in 'the Iter Justitiarii, agreed on in parliament 
in the time of King "William I. 

In the acts of David II. cap. 44. it is statute, 
that remissions granted, or to be granted, by the 
King, for any crime, shall be void and nuU, except 
the injured party have satisfaction made within a 
year after the date. Cap. 50. it is statute that no 
pardon be given for wilful murder, without the 
consent of parliament, and that they think the par- 
don expedient for the common-wealth. It is like- 
wise there statute, that no pardon be given for man- 
slaughta:, till enquiry be first made in the place 
where the slaughter was committed, by unsuspect- 
ed persons. 

In the acts of James I. cap. 50. we find it was 
not customary for our Kings to grant pardons, but 
on condition that the party endamaged should have 
compensation: and it is enacted, that the high- 
landers should make compensation for robbery, &c. 

« 

iiil<the lowlands, at the arbitration of honest men 
sworn for that end. 

In the acts of James II. cap. S3, it is enacted 
that those who have the King's remission, find 
surety to satisfy the parties that complain within 
forty days, on pain of being imprisoned during the 
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said foffty days, and that the remission be of fro 
force. For actions committed in thiie past, the 
compLainer to have recourae to the Lords <sf the 
Si^ssioii, Wfho shall have power to oirfier reststution^ 
acieording to the act of sp6l(iation ; and if the party 
hie. not content, the renoission to expire and be of 

no force. 

* 

In the acts of James III. cap. IQ. we fiiid that 
whoever carried or sent any money out of the 
realm, should pay. the like sum, and lOiL over and 
above, which should be uairemittable, i. e. the King' ' 
sbauld have no power to pardon it. Cap. 88* it is 
observed, th^t th^ King's readiness to girant remis* 
sions had oecaisiohed frequent treasons, slmught^s, 
rphberies, aiid common thefts ; and therefore th^ 
King promised to give Uo pardon otr reprieve to 
any manner of slaughta", for three years, nor any 
pardon for comtooii theft : and if he gave remissions 
for old actions, it was to be expressed, that the ac- 
tion was committed before he was 25 years of ag«e, 
otherwise to be of no force. Cap. 1 10. they couit- 
sel the King, which is the same tiling with making 
an act, that he should take care to have all notori- 
aw Ijrespasseijs brought to trial without remission, 
aiid that he give no respite* oar reprieve iti time tO' 
come, as being more against justice than plain' f e^ 
missicHis* Cap. 116. the. King again owns fbe' 
abounding of treason, murder, &c: because of 'the 
too common giving of pard<Mis, and therefbre pro- 
mises to give none for seven years to come. 

In the acts of James IV. cap. 96. it is enacted 
tibat the greatest crime be specified in remissions^ 



kttCBiisfe of abuses there bakl't>een|t[iomiaitt^, ki 
putting a slight cause instead of the special csmse 
in iiemissions. Cap. 97. it is ordei«d, that no re- 
mission be given for premeditated murder. In the 
acts of this King, collected by Sir Thos. Murray^ 
pari; 2. act 12. it is enacted, that no gifts, signa- 
tures, or remissions, be passed^ but by adViee (rf 
tbe privy council; and that all such letters be 
eigned by the King, and six of the counsellors'- at 
•^ lieast^ otherwise to be null. 

. In tJie acts of James. V. pari. 3^ cap. 7. it is 
owned that no remission or respite is to be pleaded 
fo]^ .slmlghter and mutilation. 

In the acts of James VI. pari. & cap.- 136.. it is 
owned, that slaughters and other odious crimes have 
been fr^uently committed, because of the ready 
granting of jiespites and remissioiis ; and therefore 
•the £^g promises to give Done for three ye2»*s to 
come ; and if any be given for old actions^ it is to 
be expressed, that the trespass was committed be- 
iqse this present parliament, otherwise the remis- 
«km;tp be void. Cap. 138. it is enacted, that who- 
ever pleiAded a remission or respite for slaughter 
iiommi^ited in puriduit or defence of legal actions, 
dnepkading of the same shall be the convictimi of 
t)ie pleader. ParL 1 1 . cap. 47. the King is preclude 
ed from giving a supersedere in cases of treason. 
Pari. 12. cs^. 155. he promises to give no remis- 
sions for slaughter and other odious crin^s for five 
yeai^, and if^ he do, that they shall be void ; and if 
igianted for old actions, that it be expressed in the 
same, that the oarty had had compensation, other- ' 
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wise. the jremission to be v^idi Pari. 13» cap. ]60; 
orders that remissions and resjntes shall not be 
granted without a letter of Slauies, testifying that 
the injured party is satisfied : and cap. 176, it is or* 
dered, that no pardon be ^ given for slaughter, &o. 
except the injured party be first satisfied, othsx* 
wise the. remission or respite to be void. 

To this, head do properly belong the pumsb- 
ment of rebels, the terms on which they were again 
received into favour> and general pardons ; all which 
we find to have been adjusted by authority of par- 
liament. 

Thus, in the acts of James II. c^. 14. itis 
enacted, that such as rebel against the King's per- 
son and authority, shall be punished accordisg tp 
the quality of their rebellion, by the advice of the 
ihree Elstates. Cap, 42. we find that the Earl : of 
Douglas, Earl of Muoray, and others, were forfeit* 
ed in parliament. In the acts of King James IV, 
cap. d. and 6. we find those who were in rebellicHi 
or arms against the King in the field of Stirling, 
pardoned and restored to their Estates in parlia- 
ment. In the acts of James V, cap, 62, we find a 
general remission or pardon given in parliament. 
In the acts of Queen M^ry, cap. 7. we fi»d tnd- 
tors to have been declared such by the three Ejk 
tates in parliament. Cap. 15. the Earl of Angus^ 
and others that had been forfeited and declared 
traitors, are restored again in parliament. In th^ 
jgrst act of Queen Mary's parliament, held at Edin^ 
burgh, on the 4th of June, 1560, we find a genenil 
pardon, or act of oblivion. In the first parliam^sit 
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of King James VI. cap. 4. we fiiid the oondldbnf 
upon which rebels were to be received into favour; 
appointed in parliament; and one of them Was, 
that they should oppose the h«Iy league, and the 
decrees of the council of Trent. Cap. 9. and fol- 
lowing, those who took part with Queen Mary, 
against her son James VI. are declared to be rebels. 
Pari. 7. cap. 109. what the nobility and others did 
against them* was declared to be well and lawfully 
done. Cap. 10. the Earl of Argyle, and others, are 
restored, upon their return to their obedience. And 
pari. 23. act 23. we find a general pardon for things 
iiohe against penal statutes. Nay, even in the time 
of King" Charles II. when all the noble structure of 
our freedom and liberty was overturned, we find 
so much deference paid to the authority of parlia- 
ment, that, pari. 1. sess. 2. cap. lO. a general act of 
indemnity, with some few exceptions, was passed, 
i^ith the advice and consent of the three Estates ; 
land we taever find a general pardon for treason but 
in parliament. 

The Power of the Estates in appointing Judges 
and Courts of Judicature, and in censuring 
them. '^ 

6. Another of the jura mc^estatis, is the ap- 
pointing courts of judicature, judges and x)11ier mi- 
nisters of justice, and the methods of administer* 
itig the same ; in all which the Parliament of Scot- 
land did always reserve to themselves a sovereign 
power. This appears by the acts of Mulcolm II. 
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tied, ^ the f^es of the .officers of justice and coixrts 
, of judicature, anpl of the ofljcers of the - Bjing^'s 
house,. froot cap. Iv to 9, , 

In the acts of WilUaia !• cap. 3ff, mention is 
made of the chamberlain ain ox cqi^rt^ which ei\^iw:^ 
e^into ^transgressions of the law through the 
towns of the whole kingdom, and. into the abuseit 
committed, by magistrates of cities, m^rchanta^ and 
tradesmen of all sorts ; which, by the account of it 
bQi)9id up with Qur old laws of Regiam Majestatenit 
seems, to have been an excellent constitution. The 
institution of this cwirt must however be much 
^i^r ; for we fifld it mentioned in cap. &• of MaU 
fplfia n's laws, where the fines of the. same, ^ 
well as of those of the justice air, the, sheriff 
courts, burgh courts, baron courts, &c. are aljso 
S|^ttled« And any man who looks ^pon.ovprlafWs^ 
will fipd the justice airs, which are much the same 
with:th{e circuit .towns in England^ apppinted to 
be held from time to time,tind the method of th^ir 
proceeding regulated by those laws. 
, In the acts of James I. cap. 6. it is ordidned^ 
tUatoffiQew an4 ministers of law b« apppinted 
throughout the re^dm, and that they be such as 
have a sufficiency of their own, by which they may 
be able to make satisfaction, if they transgress. — 
C^p, 72. the King and £|arliament ordain, that the 
ohanceUor.^Qd certain discreet persons of the three 
!l^tates, be chosen and deputed by the Kipgvto sitr^ 
tjbi;^^ tinges per anpupi, for adnunistering ji|$rtace ; 
£f]d;in t^ie following chapters, they appoint the 
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fimeott)^ meefwg. Cap. 9S. it Jvs ajppainted 
that all whose who shall be chosen ia any future 
p5y1^Tpffpt for hearmg and determining causes^ 
sjjuail swear to. determine the same faithfully, ac- 
Cpqcjiii^^ to thdir knowledge^ without favour or af-^ 
feetion. C^!a|K 98. they appoint that an odd per- 
son bei^hosen in every arbitration for compromis- 
» . ing differences ; If it be among clergymen, by the 
bishop and his chapter ; if among barons, or other 
laymen in the country, by the sheriff and barons ; 
and if among burghers, by the provost and council 
of the town; Frotai whence it is evid^it that there 
^as an aristocracy interwoven throughout our 
w)^ple constitution. Cs^. - 1 S9. it is appointed, that 
advocates, before they be admitted to plead any 
eause,. shall swear that they believe it to be just. — 
Cap» 150. the judges are chosen and sworn in the 
parliament held ab Perth, January 10. 1434. 

In the acts of James II. cap. 3. it is appointed, 
l^hat two sessions be held yearly by the lord lieu- 
tenai^t and the King's chosen council. Cap. 68. it 
is ordained, that the session shall sit three times 
per ann. and the times when, and places where, are 
there appointed. The lords of the session being a 
committee of the three Estates, are there also nam^ 
ed for each diet, and ^ their power and manner of 
procedure is regulated in the following chapters. — 
As to "their expences, the three Estates allowed 
them only the fines arising to the King in their 
own courts, thinking that they ought to bear their 
own charges, considering they were not to sit above 
forty days, and that it might not come to their 



tledj 3li the f^ps.of th^./^f ^gst tli® 

, ojf judicature, an4 of ^ tb^ ^ 

how8e,,froi». cap. ^^t**! wte ' 

; In the acta • of V ; \ ^ 
made of thp chanaW | ^ 

ed. into all trans'. * j^ ^^ 
towns o£ the vi ^^^^ ^^^ ^^^^ 

committed, ^7' ^^^i,, ^ ^„^ -^ ^^5 

todesmwr .^uerttly since. 

'^'»^'^ ^ .»iis King, coUected by Sir The. 

seeim.tr ^ ^^ ^ j,. |g ordained, that his Ma- 

^^^ ^ no hereditary officers for administer- 
'i'^ ^rice, and that such as were so made should 
^'^^,;oked. 

In the acts of James III. cAp, 80. it is ordered 
thti't there be a session after the form of the session' 
Just held, and that the lords should be chosen to isit 
thereupon. Cap. SS. they appoint justice airs for 
ministration of justice. Cap. 76. they appoint 
justice airs twice per annum, and that the lord jus- 
tice pass through the realm for that end. 

In the acts of James IV. cap. 51. there is a 
law made to the same purpose, for the universal 
execution of justice ; and if it be needful, that the 
King be present in person. 

In tiie acts of James V. cap. 6. we have the in- 
stitution of the college of justice, with the nam^s 
of the lords, the time and place appointed for their 
sitting, and the manner of their proceedings regu- 
lated ; and the King promises, that he will not, by 
private writing, charge or command, at the instance 
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I |«^'i^toi^ is the nam- 
!• I \li0U&eliol^, the of.' 




_^^ r I lors ; and this our 

.aoB^ ^.-^^ ^ V ^1 ^appears by the 



ptt^S ^>^ V ^'' \^^^ appoint 

of aay ^^c^ preseiiu •^ tfessor to the 

JiJk^]^^^» ^nder the . ^ S of James: 

w*J* >^^* ^^ ^^*^* ^^^^ '" 'Hales to 

^ ccxvT^^^' jpeither could they ^ ^emo^' 

^ tY* ^^ ^ jurisdiction, without tu ^/ atiA 

^e ^^ I^statea, as appears byaot, Jameh lint 

^.C»Y" Xsi^ whicK discharges all jurisdiction^ , V* 
yx^^^^^ts not approved by pariiammt. An4 ^ '^ 
^e ^^g commanded any thing contrary to law o| 
^lEjaSOtv^ though under the Great Seal, Privy Seali 
01 S^guet, to any sheriff, or other officer of the law, 
-^ey were not to obey him, but to receive his com* 
pciand, writ upon the back of it, and return the 
Bama to him again ; as appears by the act of David 
\\i book L cap. 18. and by the parliament of Robert 
.II.heldinlS72. 

We find Ukewise by the statute of Robert III. 
de Viceeamite et aim Minutru Regiis ealumnian^ 
dUy cap. S4, that the justices in their ejrres were to 
enquire into the behaviour of the sheriffs and otheris 
of the King's ministers, and if they found them 
guilty of any defect, were to remove them from 
their office till next parliament; and such as were 
so removed were to lose the fee of their office for 
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turn agdn once in seven years. So th&t here was 
a rotation of the juridical power amongst the no- 
bility and gentry, without any charge to the coun- 
try, which must needs oblige all men of note in the 
kingdom to study the laws and constitution, that 
th^ might be capable of administering justice 
with knowledge and applause, when it came to 
their turn. So that there was no room for bribery 
by the court to wrest law for serving a turn,' as has 
been practised but too frequerttly since. 

In the acts of this King, collected by Sir Tho. 
Murray, pari. 1 1. act 44. it is ordained, that his Ma- 
jesty make no hereditary officers for administer- 
ing justice, and that such as were so made should 
be revoked. 

In the acts of James III. cAp. SO. it is ordered 
that there be a session after the form of the session 
last held, and that the lords should be chosen to sit 
thereupon. Cap. 55. they appoint justice airs for 
ministration of justice. Cap. *76. they appoint' 
justice airs twice per annum, and that the lord jus- 
tice pass through the realm for that end. 

In the acts of James IV. cap. 51. there is a 
law made to the same purpose, for the universal 
execution of justice ; and if it be needful, that the 
King be present in person. 

In the acts of James V. cap. 6. we have the in- 
stitution of the coUege of justice, with the names 
of the lords, the time and place appointed for their 
sitting, and the manner of their proceedings regu- 
lated ; and the King promises, that he will not, by 
private writing, charge or command, at the instance 
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ot&ayfet8(x^ Aemxe l^e loids to do otfa^orwise in 
any matter that shallcome before them, but as jus- 
tice requires : And cap. 63. this institution of the 
college of justice is approved. It was likewise rati- 
fiadin the acts of Queen Mbry, cap. 2. In the acts 
of King James VI. pari. 12. cap. 182. there is an act 
for regulating the jurisdiction, presentation, quali- 
fication, and age of the lords of the session, and an- 
mdling such presentatii^s as his Majesty had made 
of any person under the age appointed. 

. And a45 our Kings' could not of themselves ap- 
pCHUt jttdges, jieither could they give being to any 
new court or jurisdiction, without the consent of 
the three .Estates, as appears by act, James VI. 'parL 
8. cap. 131. wfaicR discharges all jurisdictions and 
judgm^yits not approved by parliam^it. And if 
the King commanded any thing contrary to law or 
reason, though under the Gbreat Seal, Privy Seal, 
or Signet, to any sheriff, or other officer of the law, 
they were not to obey him, but to receive his com- 
mand, writ upon the back of it, and return the 
same to him again ; as appears by the act of David 
Hi book L cap. 1 8. and by the parliament of Robert 
,11. held in 1372. 

We find likewise by the statute of Robert III. 
de Vkeeamite et aim Minutris Segiis calumnian^ 
dui, cap. 34, that the justices in their ejnres were to 
enquire into the behaviour of the sheriffs and otheri» 
of the King's ministers, and if they found them 
guilty of any defect, were to remove them from 
tii^ir office till next parliament; and such as were 
so removed were to lose the fee of their office for 
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Aai yefuv Mid thejustides^ were to'take Meorhy fbr 
his appearance in next parliament to abide their 
diterminationi and he was not to be restoiied with*- 
out consent of parliament. 

In* like manner we §nd^ that in pail. 6. Jtatnas 
y I. ea;p. 92. notice is taken^ that several pdvate 
Mrritings and charges had be^i directed to the lords 
of the session by the King and his Privy Coundl, 
a^metinids to proceed in qyi^oaiMes, sometimes to 
stay the procesa, and sometimes fo stop the oxficu^ 
tipn after decineets given ; whioh^ betng< eentrary 
to the act of parliament, whereby the toUegO' of 
Justus was instituted, it was enacted that the said 
lOvds should proceed in aU oivil* oaDuies dependnig 
be£o]:e them^ tiotwuthstandingiaify private writing^^ 
charge or ecNuiffiaad* by any.penson or pi^iKms^ tp 
the contrary. : Cap« 9B. becaease of a heavy mun- 
xbM amcmg the subjects,, that the; King chooses 
youJi^ mm witfiout gmyitjf knowledge^ and expe«- 
ric^cet, and whobaye not sufficient eslaftes, to^be 
Iptds of the aession ; it is enacted that the King 
shall piesent men that fear God, of ^ood learning, 
praetiise, judgment, and undenrtanding of the laws, 
of good fame and sufficient estate, who shall fimtbe 
sitQi<pei9ktly tried and examined by a numbar of the 
sfud Imds; and if they find them not duly quali^ 
6^d, they are at liberty to reject tbem, wd the 
King is to present another, until he be found so 
q^lified. 
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l%eJP&mer t^Uhe EsUOea in mmng theO^fieetit 
t ^ State, md Ptivy COm^eUers. 
Jbn6ther thing which may ^ n^t impixjpeily h^ 
i«c&dii^ among the Jura MaJ^OaH^, is the nam- 
ifig of the (rfficers of the King's household, the of-' 
ikers of stkte, and privy cotiAseDors ; and this our 
pjffliameints had a power to do, as appears by the 
f^Ucmmg acts. James III. cap. 48. they appoint 
\ Mr Kichard Guthry to be principal confessor to the 

ELing, and General Almofter. In the 'acts of James: 
IV. cap. 16. they appoint Patrick Lord Hales to 
be master of the household to the King, govemot 
to dii Duke of Rothsay, the King'ig brother, and 
of the castle of Edinburgh. Cap. 25. they appoint 
those who were to bring iH the King's property 
axkd casuiilty, silver, &c. for the sustentation of his^ 
. hoaige^ Cap. 27. the pariiament orders the ac^ 
cbuntis to be taken of the King's officers, ks trea- 
surer,, comptroller, &c. both those appointed in his 
fkther's time and in his own ; and that auditors t6t 
taking the said accounts be diosen and named, and 
\WfB their commission by the advice of the thr6^ 
Bstftles^ and they were accordingly named in th^tt 
act. Cap. 8». they name and appoint the members 
of the sect*et council, tSat are to be constant, arid 
likewise such as were to be of the privy couritil^ 
when they were present, or when the King sent 
for them ; and those counsellors, so chosen, were 
sworn in presence of the King and the three Estates, 
to give him true and plain counsel in all matters 
liiat concerned his Majesty and the realm. They 
were appointed to continue of his council till, the 



time of the next parliament; and to be responsible 
and accusable to the King and the three Estates 
for their advice : and in that s^me act the Sing 
promises and grants, that he will abide and remain,' 
that isy foDow their .counsiel.^until the next * jtoKa*' 
ment ; . and that no infef tments, donations, con- 
ducts, remissions, &c. be granted, without their ad«' 
vice and consent, signed by the King, and so many 
of the said coupcil as shall be present for the time^ 
to the number of six at fewest, whereof the chan- 
cellor to be one : and all letters granted otherwise,' 
to be of no force or effect, ncwr answered by the' 
diancellor, privy seal, or secretary ; and the King 
was to be governed by their advice in disposing 
and giving his treasure, plate, chains, jewels, and 
other habiliments pertaining to his person. It is 
true that the naming and electing of this King's 
council in parliament was during his minority ; but 
^ the act takes no notice of this exception, and 
that in the proposition of the debate of the field of 
Sterlin, they inveigh against the perverse council 
which misled his father, it is not to be doubted but 
they had a mind to prevent the like for the time td 
come, and therefore thought it their right to have 
a hand in naming and chopiing such counsellorsr as 
were to be about his Majesty, whether he were Of 
age or not. Thus in the reign of Queen Mary, 
one of the articles agreed upon betwixt the depu- 
ties from her husband, the King of France, and 
herself, and those of the nobility of Scotland, was, 
that 24 worthy men of the realm be chosen by the 
states, of which the King and Queen was to dboose 
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se¥en» and the stiUjes five, to bean ordinary eoim* 
c^ for tlie administration during tiieir Majesties' 
absence : and if any of <the seven chosen by the 
King and Queen happened to die, their Majes- 
ties were to choose ancyther out of the sud 24 ; and 
if any of the five chosen by the states happen- 
ed, to die, the remaining part of those whom the 
states had chosen were to name another out of the 
said 24 ; and if the states thought expedient to add 
two more to their number, the King and Queen 
wexe to choose one, and the states another, ^o 
which the court deputies agreed, provided it should 
be no. prejudice, for the time to come, to the King 
and Queen and the rights of the. crown ;f which 
were nothing but wcHrds of course, to please the 
court, for the states had formerly been in posses- 
sion of this power, as we have seen already. 

We find, likewise, that the parliament named 
and elected the privy counsellors until King James 
VI. attained the age of 21, as appears by the list of 
j the unprinted acts of pari. 5, 6, 7. Pari. lO. ciqx 

1 7* it ai^kears that the lords of the council and offi- 
ces pf state were appointed in that parliament : 
and after he came of age, we find, among the un- 
printed acts of pari. 11. there is one concerning, the 
pnvy council. In that of pari. 12. we find one a^ 
bout the nomination and establishment of tiie privy 
council. And pari. 22. c. 1 1 . we find that the King, 
with the ad vice, of the three Estates, appointed and 
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t Knox's Hiistory andSpotswood's Histoty^ though the latter prevari- 
cates^ and passes oirer the parliament's first choosing the 94. 
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tker act hi lis^. that tiad heest wade for (Jhe^stfirie) 
end. ' 

This, and \ivteit katii bem isjiid before, is raffi-^ 
cicnt to skew that it was tto^mipm!ti4m upmi King 
Charles I. when tihe paerliament of Scotland de- 
nanded a share with him m choosing amd ti^ming 
his ^vy coundi, officers cff state^ ioo'dg of sest^n, 
ppesident 4)f parhament, &t;. wh^dh he gya«itedh»f 
the ]5th,tiOtli^^lst, 32d, 2dd, SQth, j;a^«»id<65tb 
ads of the last ^session of hi6 second pai^ment.-^ 
The reasons of his a^eeing to it mentioned M tike' 
said acts, aire his abi^enoe for nihe t&o^ pait ovft of 
the Icmgdokn ; and beeanse on tbeii- ^rel, ^^dotn, 
and fide^, in their seve^rai judicatortes ^Whteh, 
next ttnto the supreme court of parliani^nt, ^re th^ 
chief and prindpcd judicatories) depeftd the wel^ 
fare and happiness of tlie go vemment, Botli tfiese 
reaaciis ^e pennaneifity for the absence of oiit 
Kings from Scotland is now become custoli^a^, 
aapd in all probability by thelnselves judged ^)<eces^ 
sary : and the other reason is of pei^todl force, 
and therefore not only justifies the demands ^t/at 
parliament then, and proves that those privileges 
were of a mu<A older date than 1641. but wifl jus- 
tify the samedeiki^nds in ^our parliametit now when 

th^ come to settle tfce succes^icm. 

». 

STfee Power of ike Estates^ nhnd ^tHftessing mde^e^ 
nating the Seventies of the Crotvn. 

•m 

Another of the Jura maje8tati&^ is the annex- 
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ing, appropriating, dissolving, or otherwise dispos- 
ing of the crown lands, or other revenues of the 
crown ; and what share our parliaments had in this 
matter, will appear by the following acts. 

In the acts of King David the Second, Nov. 
6. 1 357. it is statute and ordained. That all lands, 
rents, and possessions, which of old pertained to the 
crown, or the King's domain, should perpetually-/ 
remain in the possession of the King, for his susten- 
tation and living, without any alienation thereof. 
And, September 27, 1867, it was statute, for the 
King's better sustentation and living, that all rents 
farms, canes, customs, forests, offices, and other emo- 
luments whatsoever : and also all lands, as well the 
property, and others in possession, whereof King 
Rober^; I. father to King David II. deceased, as of fe^ 
and that all possessions and lands which pertained 
to the right and property of the crown, the time of 
the said King Robert, or of King Alexander III. 
or of the said King David II. should return all and 
whole to the. crown, with aU advocation of kirks, 
and all service pertaining thereto, to remain perpe- 
tually with the crown, notwithstanding any ahena^- 
tion thereof made to any person ; and that no dis- 
position thereof be made thereafter without consent 
of the three Estates. 

In the acts of James I. cap. 6. the parliament 
consents, that the great and small customs be giv- 
en to the King during his life ; and that those who 
had a claim to any part of the said customs, shew 
their said claim to the King, who is to give answer 
with the advice of his council. Cap. 9. the parlia*- 
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m^it thought fit the King should make enquiry by 
the sheriffs what lands» possessions, or annual lents, 
pertained to him and his ancestors, David, and the 
two Roberts, and might summon his tenants to 
shew their charters. Cap. 14. the parliament de» 
tarmines what mines shall belong to the King, viz. 
such, of whom it can be proved, that three hal^en- 
nies of silver may be fined out of the pound of 
lead. Cap. 148. they annul the gift of any lands 
from the crown by the governor. 

' In the acts of King James II. cap. 2. they re- 
voke all alienation of lands, possessions, and move-' 
able goods made, or that shall be made, without 
the consent of the three Estates, till the King ar- 
rive at the age of 21. Cap. 8. they confirm the 
King in the possession of all that his father had at 
the time of his death. Cap. 4S. the parliament^ 
considering that the poverty of the crown is oft- 
times the cause of the poverty of the reahn, theref <»« 
statute and ordain, that there be certain Ic^dships and 
castles named, annexed to the crown perpetually, not 
to be alienated without the advice and decree al the 
whole parliament, for the great, evident, aikl rea^ 
sonable causes of the realm ; and if the King, or 
any of his successors, alien or dispose the said cas- 
tles and lordships so annexed, such alienation or 
disposition is to be of no avail ; and that the King 
and all his successors be sworn at their coronation 
to observe this statute, and all the artides of it — 
This shews that the author of the appendix to 
Spotswood's History is mistaken, when he say8» 
that tiiere was no provision made about the coro- 
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jistion oathmowt kws, tMl the time of the Refcr- 
aiaticai. It is, moreover, obeervahle, tliat in jUie 
17th chn^ptex of the statutes of Robert II. the Jimg 
ppomisas, on his royal word, faithfully to ohsenre 
all the laws enaeted in that paiiiascient, which i$4n 
eSSect the same thiAg with an oath : And tt is 
known that King Jsunes III. promised, with the 
help of God, to eause justice to be equally admi- 
mstered to all his subjects, as may be seen in the 
100th chapter of his acts. So that» though there 
be ao express form of a coronation oath, there was 
that whidi was of equal fcHrce and validity ; lor, in 
the pnoposition of the fidd of Sterlin, the parlia- 
ment eharge the King expressly with breaeh of iur« 
tides. 

' In the acts of King James III. cap. 86. there is a 
revocation c^all alienations, infeftments, and gifts in 
prejudice of the crown, and the giifts of keeping of 
castles, espedaUy those that are the keys ei the 
realm. Cap. 87. the earldom of Ross is annex- 
ed to the crown for ever^ without power of ffliena- 

In tlie acts of K^g James IV. cap. 17. afl afll- 
enations, gifts, grants, &c. made by King James 
III. in prejudice of his crown, since the 2d day of 
February last, are made void, because they were 
granted sanee #iat time for the assistance of his 
perverse council, that were contrary to the good of 
tibe com^mon realm, and the cause of the i^aughter 
of Sang James III. and several others his barons 
and ]iege& Cap. 24. ithey jrevoke all gifts, dona- 
tions, nf^^mems, feu-^fenns, &e. givei by 1^ King 
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to any person since the* day of his coronation. Cap« 
41. they order all those who had grants, a& above- 
mentioned, from King James III. to bring in their 
evidences to be destroyed. Cap. 82. they again 
revoke all the donations made by King James III. 
after the 2d day of September, 1487- Cap. 83. the 
King revokes all that had been given away from 
the crown by his father, or by himself in his youth, 
in prejudice of the crown, because he had sworn at 
his coronation, that he would observe and keep the 
right, honour), pre-eminence, and privileges, in 
lands, rents, possessions, duties, and other things 
thereunto pertaining : And because the Estates of 
the realm judged it profitable that the King have 
lands, lordships, and possessions, for the mainten- 
ance of his dignity, and the defence of ^Is lieges 
and realm. Cap. 1 25. they give leave to the King 
to set all his lands in feu, but without diminution 
of his rental, gressoums, or other duties. 

In the acts of King James V. cap. 40. we find the 
like revocation ; and cap. 96. there is an annexa^ 
tion of several lands therein mentioned to the 
crown; and cap. 97. leave given him to set his 
lands in feu, but without diminution of his ren- 
tal, &c. 

In the acts of Queen Mary, there is the like 
revocation by the Queen Dowager in her fiirst parlia- 
ment; and cap. 23. they order the Queen's fo- 
rests to be cut down for the welfare of the 
realm. 

In the acts of Kinfi; James VI. pari. 8. amotxs 
the acts not printed,' we find one mentioned whi^ 
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annuls certain alienations and dispositions made in 
favour of the King, Pari. 10. cap. 17. there is an 
act for revocation of the King's property, wherein 
it is owned by the King, that several former revo- 
cations had been of no effect, because new grants 
and purchases had been procured from him by im- 
portunity; and he promises, on the word of a 
prince, inviolably to observe this act, and to ab- 
stain from all such new dispositions, and to allow of 
that good form in his house, which the lords of his 
secret council and officers of state appointed in that 
parliament, should determine to begin on the first 
day of January next; and that his warrant to the 
comptroller should be no security for paying pen- 
sions, fees, or wages, contrary to this act. Pari. 
1 1 . cap. 29. the temporality of benefices is annex- 
ed to the crown, because, during the prevalency of 
of superstition, the greatest part of the patrimony 
of the crown had been given to abbeys, monaste- 
ries, and other clergymen, by which the crown was 
greatly damaged and many inconveniences brought 
upon the realm. Cap. SO. there is a dissolution of 
annexed land§, for setting the same in feu-farm : — 
And cap. 31. there is a revocation of all that had 
been granted, given, or sold from the crown, con- 
trary to the laws of the land, and without the con- 
sent of the three Estates. Cap. 78. it is enacted, 
that the treasurer's accounts shall be audited in par- 
liament. In his ISth pari. cap. 176. there are se- 
veral lands annexed to the crown, not to be alienat- 
ed without the consent of parliament, and for 
great reasonable causes concerning the welfare of 
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the realin ; and if the King, df Any of his SUCM^ 
sors, should dienate the same, such aliMatidils to 
be of no force. Cap. 1 89. the abbey of Dutrlferm* 
line is annexed to the croWn, and the reason giyfeil 
is, that the poverty of the crown is the speciid 
cause of the poverty of the realm ; and that the 
patrimony of the crown being augmented, it is 
great profit both to the King and to the subject.— 
Pari. 16. cap. 2. forfeited lands are annexed to th^ 
crown, and not to be alienated without consent of 
parliament. 

in the reign of King Charles the First, pari. 1. 
act 9. there is a revocation of aH grants contraiy to 
the laws of the kingdom. Act 10. annexations tc> 
the crown are ratified, without power to alienate 
the same. 

In the reign of King Charles the Second, pari; 
1. isess. 1. act 53. this act was ratified. Sei^s. ^d. 
act 8. there is a general revocation by the Klhg, 
according to the practice of his ancestoi-s. 

In the reign of King James the Seventh, when 
our constitution was tore up from the very fouhda^ 
tiohs, the power of the parliament was so far ae- 
knowledged, that in the second act of his first parlia* 
ment, there was an act made for the annexation olf 
the excise to the crown. Act 40. the offices be- 
longing to the late Earl of Argyle Were aniiexed 
to Hie crown. Act 42. the estates trf several fiMf- 
feited gentlemen were likewise annexed to the 
crown. VaA. 2. act 1 . there is a dissolution of se*. 
veral estates from the crown, in order to be confer- 
red upon such as the King thought deserved 
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them. Acts 7, 9, IS, 26, 27, 28, 29, there is the 
like. 

\ 

The Kings of Scotland not the original or sole v 

Fountain of Jurisdiction^ nor the Parliaments 
andentiy their Baron Courts. 

There needs no more but the penisal of these 
acts» to satisfy any man, that the Kings of Scot* 
land were so far from having ah absolute authority 
over the estates of their subjects, or the like power 
over their parliament ^that a baron has over his 
courts, as has been unjustly alledged both in word 
and writings that they had not a power to dispose 
of one foot of the lands, or of one penny of the re- 
venues belonging to the crown, without the con- 
sent of parliament By these ^ts it is likewise 
evident, that the patrimony and revenues of the 
crown were the gift of the people ; and that the 
reason of their gift was to enable their princes to 
defend the country. We may easily see then how 
little foundation our royalists have for their dar- 
ling maxims, that our Kings had always a title to 
their crown by hereditary descent, and an absolute 
authority and uncontrollable power over the per- 
sons and estates of their subjects, when from reign 
to reign it is manifest, by the acts above-mentioned, 
that they derived thei^: title both to the crown and 
its revenues, from the consent of the Estates, and 
that they could neither alienate the one or the 
other without their concurrence. Whereas it is 
evident from the conistant practice of our own and 

G 4 



104 

of all other nations, that barons derive no title or 
authority over their lands and vassals from their 
baron courts ; but, on the contrary, those courts 
d^ve all their authority from the barons, who are 
the hereditary proprietors of their estates, might 
have disposed of them as they had pleased, and 
chose what vassals they would, because no man can 
have a right to any part of their Estates as a vassal, 
but by a feudal covenant with themselves or their 
ancestors. 

Against this it is objected by Sir George Mac- 
kenzie and others, that since we had Kings before 
we had parliaments, it is evident that the King's 
power could not flow from them ; but on the coiv 
trary, that the King is the fountain of all jurisdic- 
tion, and that by consequence their power must 
flow from him. — Institutions, page 12. 

But the answer is easy. Sir George equivocates 
upon the words parliament andjimntain of Jurisdic- 
tion. That we had parliaments at first in the same 
form and method as we have them at present, there 
is no man asserts ; but that we had proprietors of 
lands, and of such towns and villages, or other 
places of dwelling as were then common in these 
parts of the world, there is no m^n will ofier to 
deny : and if those proprietors agreed, by common 
consent, to confer the sovereignty or right of go- 
vernment upon any one pyson,- as it is evident 
from our history they did upon Fergus the Irt, 
whom they sent for from Ireland for that voy 
end ; we may as justly say, that we had a parlia- 
ment or meeting of the Estates before we had a 
King, and that he derived his royal authority from 
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that pas*liament or meetings as vre can say that we 
had a convention of Estates before we had King 
William, and that he had the same dignity con- 
ferred upon him by those whom we now call our 
Estates of parliament 

Then as to the fountain of jurisdiction, the 
equivocation there is every whit as manifest ; for 
if we f qrm our idea as we ought to do, from the 
thing, and not from the word^ we shall find the 
y^ord Jbuntain to be improperly made use of in this 
case, A cistern, which is but a secondary foun- 
tain, would suit the notion much better; for the 
^original fountain is certainly the people, who con- 
veyed that power to the arown as to a cistern, from 
whence, by their own advice and direction, it was 
dispensed, from time to time, * for the good of the 
society, as appears by the above-mentioned acts of 
paiiiament. 

T7ie Origin and Causes qfWardholding in Scotland 

considered. 

There are two objections made against this, viz. 
the ancient and immemorial tenure of holding 
lands of the crow*n, by which the proprietors were 
obliged to do suit and 'service in parliament, and to 
attend the King's hofit ; and the gift that was made 
of the lands of the kingdom by Malcolm to the 
nobflity and gentry ;. vhich shews that the foun- 
tain of power, and the property of the country, was 
in the King, and not in the subject. 

It is answered, l. That we have the unanimous 
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and coacurpent testimonies of all our histomns, that 
the clans or families, under their fhylarcJUr who 
were tiieir chieftains or heads, were possessed of 
the islands and west of Scotland, before we had 
any Eong ; which makes) it evident that the pro- 
perty of the country could not come from the 
crown. 2. Those historians are all of them as po- 
sitive that those phylarehiy or chieftains of the is- 
landers, the same with the present chieftains of the- 
highlanders, being almost of equal power and au- 
thority, sent for Fergus from Ireland, and made 
him King by unanimous consent, that he might as- 
sist them with his forces, and be their general in 
the war against the Britons. This makes it as evi- 
dent, that the original fountain of our Scottish go* 
vemmait was likeWise in the people. 

It remains then that this teiiure of holding 
lands of the crown could not derive its origin from 
this, that the King was sole proprietor or self- 
holder of the country, as the Czar of Muscovy calls 
himself, but must have happened one of these two 
ways : 1 . That all men of estates, or lords of ma- 
nors, did, at the first institution of our monarchy, 
oblige themselves, for the support of the govem- 
m^it they had agreed upon, to pay an acknowledg- 
ment to the crown, to assist the King with their 
counsels, to serve him in th^ administration, and 
to maintain his authority by their arms, both a- 
gauist foreign enemies and domestic rebels, and all 
this in proportion to the estates they were posses- 
sed of. So that as they invested the King with a 
sovereignty over their parsons^ they did in like 
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nuoiiier invest him with a soT»eigiity or danUnium 
directum over their estates, to be held in his name as 
the head of the government ; but aU to be managed 
by the advice of those lords of manors, who were 
afterwards called lords of parliament, and had a 
joint share with them in all those thmgs which are 
called the Jura maJestaHs^ as is plain from the tenor 
of our statute books. 

2. After the monarchy was settled, and that 
more lands came to be disposed of, either by con- 
quests from our neighbours, or by the forfeitures 
of rebels, they fell to the King as uUtmus lueres ; 
and such part of them as the parliament thought 
necessary for the support of the government, was 
irrevocably annexed to the crown, and other part 
was dissolved to be conferred in the King's name, 
and on the usual tenure, upon such as had merited 
rewards by serving their country ; but always with 
consent of parliament, as we have seen already. — 
This is so plain, that even in the beforem^itioned 
acts of James VII. who assumed a more despotical 
power than ever any of his predecessors durst 
aim at, the lands which fell to the crown by the il- 
legal forfeitures of his reign, were, by consent of 
his packed parliaments, bestowed upon the Duke 
of Gordon, the Earl of Melfort, Sh- Theophilus 
Oglethorp, and others, whose services, on which 
they founded their merits, are taken notice of in 
iiie narratives of the said acts. So much had even 
the parliaments of that reign thought fit to pre- 
serve of otlr andent constitution. 

This is sufficient to explain how Makolm II. 
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is said to have disposed the lands of aH the king*- 
dom among the nobility and gentry in feu^ admit- 
ting the matter of £act to be so : But though it be 
asserted by Sir John Skeen, upon the word Rele^ 
viumy in his book de Verhorum Significafwney and 
likewise by Sir Geo. Mackenzie in his Institutions, 
from the authority of Malcolm Mackenneth's laws, 
cap. 1. it is no way probable. Buchanan says, it 
was only the crown lands, or rather King's lands, 
Agros Begios ; which may be allowed to be a good 
and just explanation of the words of the said law, 
which are, totam Terram Regni ^cotue, because in 
the 2d article of the law it is said, the King retain- 
ed nothing in property to himself, but the royal 
dignity, and the Mute-hill of Scone : So that it 
would seem there is nothing else meant by Terram 
Begni but the lands of the crown, which were his 
property, as King. The prefacer to Knox's history 
says the same with Buchanan, and tbere is reason 
to think them in the right : for though the ancient 
Scots might part with that which is called Dominium 
Directum, or superiority, to their King when they 
first set up one, which agrees with the maxim of 
law, that the superiority of all the lands in Scot- 
land is vested in the King dejure Corome, it is very 
improbable that they would part with the Domi^, 
nium utile, and so of proprietors transform them- 
{selves into mere tenants. Therefore Malcolm must 
either have only given away his crown lands among 
them, in lieu of which the barons gave him the 
ward and releeve of their heirs, or he must have 
prevailed upon i\fem, by that distribution, to change 
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their ancient tenure, whatever it was, into that of 
wardholding. But however this be, the matter 
was transacted in parliament, which shews that the . 
authority of the Estates was requisite to make it 
current : and if we may be allowed to form con- 
jectures in matters so remote from our own times, 
this distribution was so much the more tempting, 
because the crown lands must needs have been 
much enlarged by the victory he had formerly ob- 
tained over Grimus, ' his competitor, and his party, 
and likewise by the countries of Murray-land and 
Buchan, newly reconquered from the Danes, who 
being accustomed to murder all the people where 
they came, because of their hatred to Christianity, 
much of those countries must have fallen to the 
arown for want of heirs. 

It appears, also, by Sir George Mackenzie's ac- 
count of that matter, and Sir John Skeen's notes 
upon that law, that there was; a paction betwixt 
King Malcolm and the subjects, when they agreed 
to hold their lands by this tenure : and by our his- 
tprians Buchanan • and Lessly we are informed, 
that the- dividing of the crown lands among them, 
and erecting their estates into baronies, which, we 
know, made every baron a petty sovereign, and 
gave them power of life and death in their own ju- 
risdiction, was the valuable consideration upon 
which they agreed to it ; whereas, had the King ' 
been absolute proprietor of all the lands in the king- 
dom there is no probability that he would have pur- 
chased their goodwill at such a rate. But if his 
feuing out the whole lands of Scotland among 
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thean, be really the meaning of this law, we can 
understand nothing else by it, but that he and his 
parliament agreed, that their ancient holding, which, 
it is probable, was only to assist him in the defence 
of the country, in the legislature and administra^ 
tion, should be changed into that which the feudal 
law calls wardholding, m* Servitium miUtare, by 
Ifirhich the King had the estates of minors till they 
came of age, except what was necessary for their 
educatiton, and also the ri^t of matching them, and 
receiving their marriage-portion. This origin <tf 
wardholdings in Scotland, is doubted, however, by 
our histinian Buchanan, who thinks that we first 
received that custom from the English and Danes. 
But admitting it to be otherwise, and that King 
Malcolm the Second first introduced this custom, it 
can no more be thought, that he, by his sole autho- 
rity and personal property, divided the lands of 
Scotland among the bar<His, &c. into feuholdkigs, 
because the thing goes in his name, no more than 
our Kings can be thought to have made aQ our acts 
of parliament by their own pcarsonal authority, be- 
cause they are called the King's laws. The reascm 
of which is plain, because he is at the head of the 
legislature, as weU bs of the administration, and 
consequently has the honour of having all tran- 
sacted in his name, though not by his sole autho- 
rity ; and therefore we find, by the statutes of 
Bobert the Third, cap. 33. that the barons were 
not obliged to change their superior, without thek 
own consent, though the superiority were alienat- 
ed by the King. 
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the authority of tihe book called Re- 
gain Majestatem, which contains those laws of 
Malcolm the Second, is questioned ; and that the 
feudal kw was in use so early as his time in Scot- 
land, we see is justly doubted. Wards and releeves 
therein mentioned are not allowed to be so old ; 
and it is supposed, that the courts of judicature 
and the King's household, were scarcely then so 
constituted, as ^l^ere they are alledged to be.* So 
that a matter of this importance cannot be defend-* 
ed by such a questionable authority, against so ma» 
ny express acts of parliament, which evidently 
shew, that instead of the King's giving lands to 
the subject, the Estates gave lands to the King, 
and tied him up from alienating any part of them 
without their consent, which, if he obtained, it was 
their gift as well as bis ; and so we must judge 
this distribution under consideration to have been 
their act as well as his, whatever King's reign it 
happened in, whetli^ in that of Malcolm Macken- 
neth, or in that of Malcolm Canmoir, though it is 
justly suspected, as has been said already, to be of a 
much younger dat^ than either of them : And 
here, also, it is proper to observe, that the note 
upon the margin of Malcolm's laws, saying they 
are proved to be authentic by the pari. 14. James 
III. cap. lis. is a mistake; for cap. 113 says no- 
thii^ofthem, and cap. 115. which, it is supposed^ 
the author meant, speaks only of revising Begiam 
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Majestatem, &b. but has not one word of Malcolm's 
laws, which are prefixed to the said Regiatn . Ma- 
jestatem, under a distinct title. 

As a further evidence how weak a foundation 
this story of Malcolm is for our Royalists to build 
oni let us consider how much Sir Thomas Craig 
fluctuates and wavers upon it, though one of the 
greatest lawyers that ever Europe bred, and as well 
acquainted with the laws of Scotland as any man. 
In his book de Homimo; or Scotland's sovereignty 
fisserted, cap. 3. he informs us, that the feudal law 
did not come into Britain, till it was brought in by 
the Conqueror, whose expedition did not happen 
tQl anno 1066. He tells us further, that Peter 
Rebuff, in his declaration of the feudal law, says, 
that the name of feu was not heard of in Britain 
till the year 1170. Yet, Sir Thomas, in his book 
de Feudisy under the title de custodia quam Guar* 
dam sive Wardam dicimus, et Relemo^ says, that 
the feudal law began to be practised everywhere 
some years before Malcolm ; that there is a sta- 
tute by his father Kenneth, ordering that the ward- 
ship and marriage of heirs should belong to the su- 
perior : but it may be that Malcolm brought this 
custom first in use among us. He tells us in the 
same place, ^^ That he is very much in doubt as to 
" the original of this wardship ; love to his coun- 
try, and the common opinion not only of great 
men, but almost of all men, makes him willing to 
" ascribe it to Malcolm, the son of Kenneth, who, 
'< having subdued the Danes in many battles, and 
*^ forced them out of the kingdom, he ^exhausted his 
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own private estate and the revenues of tlw crown 
by military donations, and is said to have asseni- 
** bled his noBility at Scone ; and having dedared to 
them his poverty, which was not occasioned by 
prodigality, or any other ill management, but by 
his necessary expences in the war, he prayed them 
to consider his poverty, and to make such provL- 
^* sion for him, that he might be able, in time to 
** come, to live according to his dignity. The no- 
** bility being sensible how much ^ey were oblige 
*^ ed by his deviations or grants^, and conceiving 
•* that, by this complaint, he designed to redema&d 
*^ those lands which be had given them for thexr 
" loyaky and valour, to prevent that, they grant- 
'* ed him the wards and releeves/' And this . he 
says was also the opinion of WiUiam Terren, a 
learned Norman, in his Commentaries on. the Nor- 
man Constitution, who, he tells us ebewheie, 
thought the feudal law was practised in Scotland, 
before it was practised in Normandy. And pa^ 
haps not without ground ; for, though the feud^ 
law might not be practised so fully in Scotland, in 
the reign of Kenneth, and Malcolm, his son, as . it 
came to be afterwards, yet it is not improbable 
that Fergus II. who joined the Goths in their war 
upon the empire, migh't bring in part of the Gothic 
constitution, afterwards called the feudal law, into 
Scotland. And this, perhaps, may be the best so- 
lution that can be given for those footsteps of the 
feudal law, which Sir Thomas Craig finds in Ken- 
neth and Malcolm's acts, though before the time 
that the said law was generally received in thk 
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idand, our prac^sed, it may be, ^ywhere else m 
-Eusope, hitt where the Goths had settled. But 
vstilL we see it is agreed on all hands, that it Vas 
harought in by consent of the Estates, which sheW& 
that oiir Kings were not absolute. But granting out 
xoyidists their protpositian, that Malcolm distiibut- 
-ed ail the lands of SqcdJand in fen, as being his 
4»wn property, it will hot bear their conclusion, 
-thatour Kings must therefore be absolute, since 
^y man who casts his eye upon Sir Thomas his 
i^bk de jffeudisy under the title de veterum Judicio- 
rum Forma in causa FeudaU, will see it th^ere fully 
inroved,. that, aocording to the constitutioii of the 
•^udi^ law, there are many cases, wherein the (Su- 
perior may forfeit his right of supericNrity over his 
' vassals, and that he must also foe determined by 
tbeir judgment in controversies betwixt Mm «n4 
.others of their feUow-vassals or peers; and that 
whdn princes had any controversies with their vas- 
aalif, they were to make use of the judgment of 
ithfidc council {under which we know parliaments 
are comprdiended) which to them we9<e instead of 
peers. Buttheveis this, whieh ou^t f6r ever to 
put an end to that controversy : Vassalage is own- 
ed /by all men to be founded upon the donation of 
abenefactbor ; and since it appears undeniably, from 
(OUC histories and acts of parliament, that the crown, 
and re(Vemieft.for the support of it, were the gift of 
4)mr ancestors to our Kings, qur Kings must, in 
atriotness of sense, have been the vassals, aecording 
tp tjii^ foundation^ and our Estates the benefactors 
0r superiors* Or it proves so mudi . at least, that 
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t)ur prirtces w^e origiiwily no more than tbe pub- 
lic servants oi the nation, And therefore we are not 
to wonder that our ancosti^s treated them ac(jcM?d- 
<ingly. : 

To set this matter in 9> clearer light, and to 
make it evident that the King was not sole pro- 
prietor of the lands of Scotland, we need only to 
-observe the following passages of our hlAtoi^..^ — 1. 
That in a meieting of the Estates, ConarUs, our 
twetityrfourth King, i^ t^s;ed,; foi: bestowing the 
public patrimony of the crown upQU yiU^jlns, and 
advised to revoke it ; and at the same time they 
refused hinii.li tfi^xupdp tj^ijr estateps : whfereas; had 
thjey beeii t^nwfit^ at WfU, he could iiave turned 
theAi out when h^ pkaseji ; op^ l^ad they be^n 
m^e vass<dfe he might havfe seized, ^heir feus fdr 
rfiot i^anii^ hjm m iaid. 2. When Fergus th0 S*- 
Qond recovered ihe lpng4om frqin the Romans and 
^f:it^a^9 Graemufi, hi^ father-in-law, who wfis^p- 
pointed guardian and viceroy to his child^Pen dw- 
ii^ their minority, div^ed, by the consent of the 
ei^tates or «obles^ the coaq^^ered Undis among n^v 
ctolonies, and g^ve estates to foreigners and pthe;ps, 
;who had followed him in the.wsurs; 8. When 
,Kii^ Kenweth extQrmina|:ed the Pict^ he .divide^ 
tbe ^conquered rlapd«; .among J his foUpwers,, accccrd- 
ing to ;their v^our ; wherein^ thou^ Buchanan 
dpep not say so, we are., not to doubt 'but he fq). 
lowed the adviCi^ of the e^stftt^s, as ptheys |i^d cjffne 
m the like c^e Wore hj^n : But ^sq n^uG^,^how;- 
.^ver, is gaip/?d by ifcj |l^t.itjde^yp{ys.rt]^e,j^n<;gr^ of 
:)^alcolm'«, being} t^e ^stpW^o;divid<^d ^ILt^^^^ands 
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of Scotland among the barons. 4. In the reign 
of Kenneth the Thirds we find that the honours 
and lands conferred upon Hay and his sons» by 
whose means the famous victory of Loncart was 
obtained over the Danes, was by consent of parlia^ 
ment. 

I 

7%^ Power of the States of Scotland, in cUspoa^ 
ing of the Sovereignty and Succession; and 
the Origin of our Kingly Government en^ 
quired into. 

VI. A 6th thing, and which indeed ought to 
be reckoned the chief of the^wra maJestaUs, is the 
power of disposing of the sovereignty upon fami- 
lies or persons. This has been touched by the way 
in the preceding discourse ; but since it deserves a 
particular chapter or section by itself, we come now 
to consider what power the States of Scotland have 
from time to time exercised in this matter. 

We have already heard that the late Sir Ged. 
Mackenzie of Rosehaugh and other Royalists hare 
been so bold as to assert, that we had Kings biefcw-e 
we had parliaments ; and that therefore the power 
and authority of our parliaments comes froin our 
- Kings, and that our Kings do not derive their power 
and authority frofti our parliaments. This was 
-likewise the prevailing doctrine from the bench 
and pulpit; and generally speaking, the judges 
and clergy in Charles II. and Janles VII.'s time. 
Were so ftir from keeping within any tolerable 
bounds on this head, that they - had brought our 
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parliaments to be of no naore signi&^ancy in ^ 
feet, than the mock assemblies of the states in 
in France, who are never called, but at the King's 
pleasure, to give him money. And as to this 
power of ordering the ^succession, they prevailed 
with one of those managed parliaments in Kii\g 
Charles the Second's reign, to make a surrender of 
itj in favour of King James the Seventh, a popish 
8iiecessk>r, by asserting, parL S. act 2. *^ That the 
^< Kings of this realm derive their royal power from 
God Almighty alone, do succeed lineally there- 
unto, according to the known degrees of proxi- 
mity in blood, which cannot be interrupted, sus- 
*^ pended, or diverted, by any act or statute wbatso- 
j** ever. ■■ And that upon the death of the King 
^ or Queen, who actually reigns, the subjects of this 
** kingdbm are bound by law, duty, and allegiance, 
*' to obey the next immediate and lawful heir, either 
male or female, upon whom the right and adminis- 
tration of the government is immediately devolved. 

And ti>at no tiiSevtmt in religion, nor no law, 

^ nor act of parliament, made or to be made, can 
^- alter or divert the right of succession, and lineal 
*^ descent of the crown, to the nearest and lawful 
** heirs, &c." This act, together with that of the 
test, and the oath therein enacted by the sixth act 
of that same parliament, swearing, '^ That it was 
unlawful to take arms against the King, or those 
commissioned by him, on any pretence whatso- 
ever," made us as complete slaves, as the subjects 
of France and Turkey. And the narratives , or 
preambles of those acts, were founded upon direct 

H 3 



44 

it 

44 



44 
4f 
44 



--^^^ > ^^7*nHfll^^HHHaR^«t.^ 



lis 

^fiN^hoods, botli in matter of fact aitdlow^ias has 
'beeii' {Mirtly made evident already, but; will more 
fidly appear by what follows. 

I shall begin with Bishop Lesdy'9 authority ; 
arid that we may know how much it is to be jrelied 
upon, we are to consider, in the first place, that he 
was a popish bishop, and by consequence not 
chargeable with favouring presbyterian aiistocra«> 
cy, either in church or state. In the next place, 
he was so far from being a republican^ that he Was 
ft vigorous asserted of his mistress. Queen Mary's 
prerogative in Scotland, and of her title to the crown 
of England, according to the then laws of succession. 
As to his qualifications, he was a man of honour, 
quality, and learning ; and, as to his oj^xHiiinities 
of knowing our constitution, no man could have 
better, for he was bred to the law, took his degirees 
of dodx>r in that faculty, was a judge, and for the 
most part of his time employed in great afiairs of 
state, and was one of those commissioned by Queen 
Mary, to collect our acts of parliament from the re- 
cords, in order to their being printed, as appears by 
that Queen's commission, prefixed to the first imprtes- 
sion of our acts of parliament^ commonly called the 
Bkck Acts: and therefore, since he had those 
excellent opportunities, though he writes with an 
air of ingenuity that is seldom to be found in a 
courtier, we have no reason to suspect his testimo- 
ny in favour of the people's freedom. His tenta- 
tion lay on the other side, for the States of Soot- 
land had dethroned his mistress, arid forbidden by 
law the exercise of his religion. 
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*Yet he was so Car fh>m seeking b reV^figef by 
mtii&ng dowA the power of dur states, and eiklt^ 
ing tite royal prerogative above all laws and llmita^ 
tlon^, asM!>ur pTOtestant bishops have done, that he 
is very just in his historical account 6f our consti^ 
tution ; he could not offer that violence to hU 
Hght, and to that ocular demonstration of oiu* free- 
dom, wMeh his perusal of our ancient records and 
Ifisfories afforded him^ «i8 to titen^^foirm ait the peo^ 
pie of Scotland from freemen into slaves, and afl 
our fredioMers into mere tenants at will, or the 
baseit of vassals, as Sir ^eorge Mackenzie, and 
some others of our late protestant court-writers 
hiave' done, and to which Archbishop Spotswood 
im given but too much countenance in his his^ 
fmy. 

Therefore 9Blshop Lessly, instead of deriving 
the power and authority of our Kings 'from God 
idone, gives us a very plain and fair narrative of 
iJhe occasion and manner otiP choosing our first King, 
arid makes no scruple to own that our original go^ 
vernment was an arii^ocraey by thefeeads of clans, 
who were chosen themselves by those elans or 
tribes over whom they presided. He tells us, that 
upoh^ the ^rst arrival of our ancestors in Ireland, 
tfeey chose themselves a King of their own num- 
ber ;* and that even unto his own time, that origi- 
nal custom of choosing their prince continued in 
Iceland, so as their lords and heads of clans came 
to the government of their own territories or es- 
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tates)* by the sujBhige of those of the same dan,f as 
well as by s.uccessi(»i. Though he infonns us, in* 
deed4 that, for avoiding discords and slaughters, 
they agreed, by ihe advice of Thanaus, to choose 
Simon Brechus and his posterity then* hereditary 
princes. 

When he comes to speak of our arrival in At* 
bion,^ he tells us, that every tribe chose themselves 
leaders, who are now called chieftains :|| and l^y 
ocmtinued under this form of government for 
many years ; nor did they submit themselves to 
one Governor or King, tiU, being attacked by the 
Picts, at the instigation of the Britons, they sent 
for help from Ferquhard, King of Ireland, and myde 
his son, Fergus, who pame to assist them with nu- 
merous forces, their King.^ The manner of it he 
desmbes thus, that Fergus arriving in Argyle,^*^ he 
held a consultation with the nobles 6r heads of 
clans,ff and proposed to them, whether they thought 
it more commodious^ that the sovereign power 
should be lodged in their nobles and heada of fa- 
milies, as in former ages, or in one King ; and pro- 
tested he was willing to submit to what they shpuld 
agree on. Upon this, none of the clans being wil- 
ling to submit to another^ they all agreed to make . 
him King. This is the very same account which 
Buchanan gives of it ; arid therefore, since Bi$h<^ 
Lessly and he were men of different prlncii^es 
and interests* there is no reason to think that they 
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wofald agree to foi^e tbis story^ but on the ccmtKSU 
lyi that both, of them . wr6te acoordii^ to the evi- 
dence they had from bur andent writers and re- 
cords* 

IBut since the truth of this is disputed, n<^ on- 
ly by some neighbours who envy our antiquity, 
but even by some ef our own countrymen, who 
had rather sacrifice our honour, and the nation it- 
sdf , than not have us slaves to princes and bishops ; 
let us see what we can have from foreign authors/ 
to piKive that the ancient form of government in 
<Ms island was in petty princes, h^ulB of families, 
or governors of cities. We shall allow Julius Caesar 
4iie first place, in regard of his quality and learn- 
ing ; he tell& us in his Commentaries,^ that when 
his dei^gn to invade Britsun was known^ many, ci- 
ties of that island sent amba^i^ors to him into 
France, who promised to give him hostages, and to 
submit to the Roman government : Which they 
could not have done, had the whole island, or the 
southern parts of it, been subject to any one prince, 
for the deputation must' then have been in his 
name. He further informs us, in the same placet,f 
that when he did actually invade Britain, the 
princes of the country assanbled from all places, 
and submitted themselves and their cities to his 
command. But afterwards perceiving that the 
Romans were few in number, and that they want- 
ed hcMrsemen, ships, and provisions, they revd[ted.:|: 
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But wheir ]w tetnmedto Bdgiiim/nbw the OKfej- 
thedatnds, these Mtete oiAy two of the Adtish eU 
ties that sent hostages to him.* 
• I»'his fifth book,f Inhere be gires an aecoiiht of 
Ms s^cbnd espipdition into Britain, be xnentioiis 
Cassivekuims/ whose dominioiis were divided 
Uronif the maritiine towns by the Thames. Be^*- 
foare^ thie? lEirrival of the Rotnans, tioisi prino^ keul 
Ibeen at war with the neighlxHiriilig' dtites ; bcit 
upon this second inTasion, he waj^ hy odnamoil 
cxmsent, elected genetal in tMs war against Julias 
GeessLP. There, Bkewiise, he taloes ndtiee,. thst Cas-^ 
sivdbaflinus had killed Imnamnmititis^ King of ike 
Trihobantes^r whose son,. Mandubitatius; fled to 
CaBsar, in France,, acid was by him . after wards re* 
stored iso his father's dominims.! 

In the .2fid section, he inforngia us,^ tlrict Cmttiire*' 
lautius, who(, we ibare heard befove, was, by com- 
iB0n eonsmiti, chosen genbnd in this wiar, jsendis or^ 
ders. to farar Kings that govemed Kent, to aittaek 
the Biomans, by way of snorpriae ; which makes it 
evident that the eowaisry was tihen goyerned by 
DBiany fitde princes. 

i Tiie kext we jshaD hsmg is ComeUns Taoitus, 
another author <)£ gveat; qioalit^,. parts^ and. oppor-r 
tunity, to whom om* eonntry is much obliged for 
the honourable character he gives of the valottr 
and bravery of our ancestors. In his life ci Julius 
Agricola, he tells us, that the Caledonians being 
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tau^t^ at bst^ that mutual agreement among them« 
selves #as neeesear^r for itithstandhig tbe tominon 
daiiger, th(^y did, by emhdssaes and leagues, assetn* 
Ue together the stjrength of all their citiei^ ; aiidp 
fcntmng an army upoik the Grampian hills, annongM; 
otber captains, Golgacus, the most oomfiderable for 
faorth dml Tflloar, made a noUe speech to them, 
wherein we have that ihembrable sentence, IM us 
«ft^ them (iteiys he) at ^m first charge^ what hruiye 
men Caledonia hoM reserted in store. We must 
necessarily ' supp(xse that this Oalgacus, who is 
tiaboiight to be oior Corlnredus II. sumamed G^du^, 
was chosen general i^ this war by the other Caleu 
doiiian priiioes or captains, in the same maimer as 
Cassivekmms was by those of South Britain.--^ 
Or if he were Kii^ of all that part of the island thai 
named' Caledonia, according to our hiustoriahs who 
make him the 21st in our catalogue ; it is evident 
h^ bad hot an absolute power; and that oiir go^ 
vefpment, though it had a single person at the 
head of tise adininistration, consisted of the diiefs 
of famiilies and dties associated; otherwise Galgacus 
might have summoned them together against the 
Romans, by his royal authority, and needed not 
have been at the trouble of assembling them by 
leagues and embassies. This relation of Tadtus 
agrees rery well, however, with what is said by our 
own historians concerning our first Kings ; that 
they acted in every thing, by the advice and au- 
thority of the jp%ZarcAi, ot primores populi ; audit 
•is very probable that Galgacus was our Bang, other- 
wise he could scarcely be said by ihis Roman au- 
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thor to be inter piures duces genere pnestans, to 
be the noblest or most high bom of all the cap- 
tains : Since our own historians say of our chief- 
tains of clans, that they were pari pene dignitudey 
almost all of equal degree ; and therefore his ancestors 
must have been conspicuous above the rest of the 
chieftains for some succession of time, before he 
could be said to be higher bom than the others. — 
This is no way inconsistent with what our histo- 
rians say of the antiquity of bur nation, or of our 
royal line : For!, though they were not monarchs in 
the modem sense, yet being inter aeteros prindpes, 
as a Roman Emperor said of himself, and the chief 
place of the administration in peace and war being 
always given to one of Fergus's ofispring, some- 
times in a direct, but, for the most part, in a colla- 
teral line, tin the time of Kenneth III. that the 
government was made hereditary ; all the remarkr 
able things which befel our nation are i-eckoned to 
the time of their respective governments or reigns, 
as the remarkable events of the Roman goirem- 
menli are noted to have fallen oiit in the time of 
such a consul, dictator, or emperor. For, it is evi- 
dent from history, that the emperors were only ge- 
nerals for a considerable time, though they were af- 
terwards made hereditary sovereigns : And our 
ancestors being under a necessity of having a con- 
stant general to command them in their wars 
against the Britons, Picts, and Romans ; and those 
generals, as has been said already, being always of 
Fergus's line, they were probably, by latter histo- 
rians, called Kings, according to the mode of their 
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own times, and by them placed in our catalogue as 
such ; though it would seem, by the accounts 
above-mentioned, from Csesar and Tacitus, that. they 
were scarcely known by that name in those days, 
and that they had not, indeed, such a power as af- 
ter ages thought fit to constitute a King, or to 
make up that which is now called royal autho- 
rity. 

But, to return to Tacitus, he tells us further, 
in the same place, " That the Britons were govern- 
ed by Kings before the arrival of the dictator ; 
but now (says he) they are divided into factions by 
" princes, and there is nothing more serviceable to 
us against those valiant nations, than that they 
do not consult together : For, it is very rare to 
find two or three cities who agree to ward off 
the common danger ; so that while they fight se- 
parately, they are all overcome." And a little 
after, he adds, " When the Britons bewail their 
servitude, they complain that they had formerly 
each of them their own King ; but now there are 
two governors imposed upon them, the legate, 
who preys upon their lives, and the procurat«, 
** who seizes their estates." He says the same as 
to Ireland, that they were governed by many pet- 
ty Kings (reguli.) He mentions also the Kings 
of the Silures and Brigantes, in Britain, and takes 
notice that Claudius Caesar triumphed over G^thus, 
King of Orkney. It is likewise manifest, from 
Csasar's Commentaries, that every province in 
France had a King. Livy says the same of Spain ; 
and Vopiscus tells us, that there were nine German 
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Kingsitto met Piiobii& Gsesai?.. . Fo^qIki all tiiis, /it 
is evident, that 'nothing but an unaccotmtable bi* 
gotky for absolute, monarchy, or a. slavish pairasiti-i- 
cal iempa:, to fafwn upon our. late.prineos for.pre- 
termenty could have pievail^d with Sir Geo.Maot 
kensie and otixers of our modem authors' to assai:<; 
diat we had Kings before we had parliaments, .that 
our Monarchs were absolute and uncontroUabie, 
and derived their authority from. GadfO(»ly';:'aince 
by these unquestionable a.iithoTities, it is evident, 
that anciently this island was governed by luany 
petty princes.: that in the time of CsEmv and Ta- 
citus, all or most part of Europe w;as governed in 
the same manner ; and that Ireland, from whehee 
our ancestors came, and derived their form of go- 
vernment, was governed by many regmli. So, 
that to assert Scotland at that time to hav^ been 
ruled by one Monarch, in any other sense than that 
one of our princes was chosen by the rest to be ge- 
neral in war, and at the head of the administration 
in time of peace, is contrary, not only to those fa- 
mous Roman historians, but to the then, custom of 
all other nations in Europe ; which makes it far 
more probable that we had not then any such thing 
at all as a MJonarch, but that our government in those 
days varied little or nothing from what it is said to 
have been eat first by Bishop Lessly and Buchanan, 
to wit, an. aristocracy by the heads of dans, cbosen 
by those clans over whom they presided ; and that • 
Galgacus or Galdus, being one .of Ferguses line,: was 
chosen general of all tlK>se clansliqps.or llesser ariato- 
ciatical governments, united together ma. ooa^ 
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soon Ieag%ie, as Tacitue siiys tl^y were, k^tlst'thtf 
Romans. 

What still renwdns of that ancient f^m cif go- 
vernment by heads of clans, hi the highlands, addti 
a mighty strength to this supposition ; and what 
was asserted by our estates in their memorial to 
Queen EHizabeth, to justify ^iieir deposing Queen 
Mary, confirms it ; to wit, that to that very day; 
the clani^ps in the islands, atid in those pkces of 
tiie continent, where the ancient customs and lan- 
guage still obtained, pleaded a right to elect and 
depose their chieftains. It is true, that custom i* 
now less frequ«it, if at aH practised ; yet there was 
a fresh instance of it in their own memories, re- 
corded in Bishop Lessly's history, in the reign of 
King James V. when the elan of Mackintosh chose 
HectcH", a bastord son of the family, to be their 
chieftain during the nonage of the lawful heir. — 
The great families of €k)rdon, Argyle, and AthoU, 
may serve still to give us an idea of those ancient 
reguU or princes, and are perhaps greater than 
toost of them were, because of other lesser clans 
which now depend upon them : and if the govern- 
ment <rf iJrese clans have at presfujt more of a des- 
potical than of that aristoctatical power which 
Bishop Lesdy says they formeriy had, that is ow- 
ing to the corruption of succeeding times. 

From the time of Fergus I. till that of Fergus 
11. the power that our phylarcki or states exercised 
in the government, and in disposing the sovereigni- 
ty itself, is so plain from our history, that it cannot 
be denied : And never was atny of our princes ^hap- 



py that did not govern by their advice^ according 
to a law made in the time of Finnanus, pur lOti 
King, or captain-generaL And Corbed^us GaMus, 
our 21st King, so famous for his victories over the 
Romans, took a solemn oath, as we are informed 
by Bishop Lessly, in his life, that he would do no» 
thing, without consulting his states or noble$y f}r 
against their will. 

We come next to the reign of Fergus IL whidi 
$ojne of our envious neighbours will have to be ti^ 
first time of our settling in the island, though tjbf 
contrary appears expressly from Bede, one of the 
andentest as well as best of the English Saxon hisr 
torians. It is plain from our own writers, that,thj|( 
Fergus was sent for from Denmark or Scan^ia, jbjjf 
the remainders of the Scots, who still kept pQSsp%- 
sion of the isles, notwithstanding the united, (p^^ 
of the Romans, Britons, and Ficts ; and tha|; b? 
derived his title from the people, who mighty )^ 
they pleased, have set up any other in his stead ; 
but being of the royal line, and fanied fpr hi$ 
achievements against the Romania in co¥\ji;]i(^|) 
with the Goths, whom he accompanied in i t^eir 
war upon the empire, as before-mentioned, thi^ 
chose him, as a person under whose conduct they 
hoped to recover their country, and effected it^-rr 
From his time, to the reign of Kenneth III. th^ 
government was still continued in the rpyal, but 
not in a direct line, the states reserving still tiMtl; 
power to themselves to chuse such of the fanuly 6$ 
they thought fittest. 

When Kenneth III. came to the crown, his 
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ambition prompted him to have the succession, 
made heredijtary ; and he prevaikd with the par- 
Bament to abrogate the old law made by Feiitba*' 
ris our second King, that if .the children of our< 
King6 were under age, the next of kin, thoughJb 
fittest to gdviern, should be set upon thfe throne, 
and after his debAh, the succession should devolve 
upon the children of the last King. Hitherto it is 
pli^,, that our ani^stors.understood'iiothing of that 
doctiine which derives the authority of our Kings. 
£rom God alone* Nay, even whilst they were hea^ 
tibens, they had a much Juster notion of thefoun^ 
tain of authority than many of our modem dbrisf 
tians * havie. That noble Prince, Galdiis, above^ 
mentioned, is a plain instance of this: Bishop 
J^eslie tdlsiuSy that upon hu) being declared King 
by tiie joint suffrage of the ^tateis, he gave thanks 
first to the immortal gods, and then to the nobility^ 
and peopk, for conl^rring the crown upon him. 

We shall next take a brief view of what fell 
out Qiodt remarkable concerning the succession, 
after it was made hereditary by Kenneth IIL It 
is evident from our historians that this law was 
much complained df , as depriving the states of 
tiiieir just suffrage in electing their Prince, and 
tsubjectii^ them to the casudl government of chil- 
dren, women, and others, who stood in need of 
governors themselves ; therefcn'e Bishop Leslie says, 
that immediately upon Kenneth's death, the nobi-* 
Iky broke that law, and gave the crown to Con* 
stantin, the son of Culenus. Upon C(mstantin's 
death, Grimus was made King by the nobility and 
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peoj^e; but degenerating into a tyrffnt^.they took 
part with Malcolm, Kenneth's son, againat hiim, and 
Grimus falling in battle, Malcolm was made^King ; 
but, which was remarkaUe, did not meddle with 
the goyemment, though it was made hei^edilairjr 
by bisi father's act, till he was solemnly invested 
with it by the states at Scone, where he prevail* 
cd with them to confinn his father's said laif*- 
Buchanan, in his 7th book, makes very seveare but 
judidous reflections upon this act of hereditary 
sueoession,. and asserts, with evidence enough from- 
Blatter of fact,, that all the public calamities a&SL 
fioisdiiefs which this law was made t(^ prevent, 
were nothing in comparison of what beiel our 
country by reason of this law, upon the deaith of 
King Alexander III. when Bruce,- Baiiol, and 
o^ers, put in tiieir pleas for an hereditary right 
of succession. . 

Malcolm leaving no son behmd hiif), hi^ graifd* 
son, Duncan, succeeded him, and was created King 
by universal consent, says J^shop Lieslie ; but 
being a man of a soft and easy temper, and* by con- 
sequence not likely to have been admitted to the 
government, had it not been for the act of heredi- 
tary succession, his kinsman, Macbeth, grandson 
likewise to Malcolm, by a daughter, was made hiis 
general. and viceroy, who conspiring against Dun- 
can, murd^ed him, and usurped the erown : -He' 
prevailed with the nobility and people to confirm 
him in the government, having acquired the good- 
will of the former by his bounty, and being grate- 
ful to the latter, because of his success in tvar 



against the Danes : but he degenerated* aftearwarda 
into oi^ of 'the most horrid tyrants that evt^.TVia^ 
heard of; upon which the people sent to SikglaBd 
for Malcolm Canmoir» (son to King Dunoin) vrho^ 
had fled thither from Madbeth's fury^ and joinmg^ 
him against thje tyrant, Macbeth was defeated, mid 
aftervnirds killed ; upon which Malcolm was inada 
King by tiniya^al consent. Malcolm beitig after^' 
waids killed in the war with England^; aiidleavtikg 
none but young dhildren behind him, his bnother; 
Donald did, by the hcf!^ of the King of Ndrway, 
usurp the crown ; and his Inrother's lawful .ddldFen' 
kaving fled into England, the nobility choae Dun-»' 
can, Malcolm^s natural son, a great warrior, to- be 
gen^ul against .Donald ; who being deserted hy 
his troops when he came into the field, Duncan; 
wa^ made King : but Donald having found meana 
to get him murd^red^ the nobility sent 'to 'England 
for Edgar,' one of Malcolm's sons, who again subh 
dued Donald, and put hini in j^ison, where he 
died. Edgar having no children, his broths Aleacn 
ander'was sent for from England, and succeeded; 
and h^ being dso childless, his brother David, * a 
gi^eat and excellent Prince, came next to the 
Grown ; and all his children dying before him,' ihis 
gnmdson, Malcolm, succeeded ; he having no ehil^ 
di^ai, his brother, William, succeeded, fifteen days 
after his death : which ^ews tihiat the consent ^f 
the states was at that time still thought neees** 
sary, before our Princes entered upon the adminis- 
tration. He was succeeded by his son Alexandear 
n. and he by his son Alexander III. who, leavihg 
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nb JMtie bat a grand-draghter, by bis daughfer 
^^Qaeen oiHotway, a oonyention of the !IBstates 
ibet^ about making anew King, says Buchanan, 
where they agreed upon six of the nobility to take 
care of the administration. Bishop Lessly says the 
96008, with this addition, that Alexander left no 
is&ue to whom the crown could descend, by whieb 
it would seem that they did not then think them* 
sehres obliged by the act of succession to give thehr 
crown to a woman. With this conventicoi, Ed- 
ward L of England treated of a marriage betwaxt 
this Princess and his son Edward II. in order to 
an union of the kingdoms, which the Scots agreed 
to on certain conditions, but the lady died befom 
the marriage : and then happened that fatal com«- 
petition betwixt Bruce and Baliol, for our crowa 9 
the latter enjoyed it first, by the assistance of Ed* 
ward of England, to whom he made a base surreiK 
d^r of our sovereignty. Baliol was upon this ae4 
count dethroned by the Estates of Scotland, ami 
his posterity for ever excluded from our throne, 
whkh was deservedly conferred upon Robert Bruo^ 
and his issue, because that Prince did so gallslntly; 
recover our liberty. In Bruce's time, an act wt» 
made for settling the succession, in order to pne^ 
V€nt such troubles as the country was afflictedtwitfa^ 
by the competition above-mentioned. By this act, 
the crown was settled upon his son, David Bmee, 
and his male issue ; and failing' that, upon hifr faffo- 
tber, Ed wand' Bruce, and his male issue ; and fiiH^ 
ing that, upon hk own daughter, and her 4asuei 
Tins is the first time we- hear of any woman Hieh«> 
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tioned in the entail of our eMWn ; but it is evideuty 
tiiat the King and States did not then tbii^ of thQ 
divine right of lineal succession, since they put 
Bdwazd Bnioe^ the brother, and his male issue, in 
tlie ^itail, before the daughter and her issue. And 
to- prevent ^udi disputes as those above-mentioqed 
' 2kKmt the succession, when the league with Franois. 
was renewed, it was agreed, that when any doubt 
happened about a successor, it should be decided by 
the convention of Estates. And the King of Franpe . 
itas obliged by the league to support that peipon 
on the tlo'one, td whom the convention should 
adjudge the right. Bishop Lessly adds, that the obli- 
gation was mutual^ and that the Scots were to giv^ 
tiie lilde assistance to France, in case of any dispute 
about their succession. Edward Bruce being kil- 
led in the war, and leaving no issue. King Robert 
got the succession again settled on his own SiQP, 
Ddvid, and his issue ; and f^ng that, on Robert 
Stuart, his grandson, by his daughter. From ^h 
it is evident, that the settlanent of our crown by 
the lait convention of Estates, upon King William 
and. Queen Mary, and her present Majesty, was 
agre^ble to. our old constitution: and it plainly 
demonstrates the weakness of the objection, vriifih 
some are pleased to raise against it, as being done 
oidy by ^a conv^iticm ; for here is an act of pariia-r 
m^nt' giving a convention that power. Beaides^ 
this objection against the power of that convention 
pttxseeds from a mistake, because of two other sorts 
of .conventions in Scodand, which are owned to be 
c£ lees authority than parliaments; One is a con* 
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vention that used formerly to be call^ hf our 
I^inoes upon their suecessicm to the erowti, in ord«r 
to their being solemnly invested with the sbyereigti 
authority by the Estates, until which time wcf 
have seen by some of the above-mentioned ii^ 
stances, they could not well meddle as Kings with 
any other part of the administration; and until 
then they could not call a parliament, as is owned 
by the continuer of Spotswood*s history, p. 31. and 
^ter this was done, they usually summoned a paiv 
liiament. 

There is another sort of convention whidi our 
princes have been used to call, since the union of 
the crowns especially, without any power to make 
laws, but only to assist the Sovereign with their 
advice in any great exigence of state, and to raise 
money ; and this has created a diminutive idea of 
conventions in general, for want of distinguishing 
betwixt the one and the other. But a convention 
of the nature of that which was called at the Re- 
volution, has the most august and highest degree 
of original sovereign power, that the nation, by 
themselves or their representatives, can exert, t^bidi 
is to make or unmake Sovereigns, as they €nd the 
case of the nation requires it ; and, from cc^iven- 
tions of that sort» our princes in aU the revolutions 
of our government, have ever received thdr autho- 
rity ; and to such conventions before the union >of 
the crowns, they were ever held aoeountab}e,'ai^ 
has been sufficimtly proved already. Nor is thfer^ 
the least shadow of reason to think the autinrnty 
of such a convention to be any thing less than <iiat 
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df a pioiBdni^t, becausedt is composed of the very 
mtae. atate0» ai)d is capable of acting with a great 
deal of more freedom : they meet, by virtue of the 
intrinsic authority of the nation, without any thing 
of I those intri^^s too commonly made usq of by 
courts, to influence elections, and to dispose mem- 
btiiSji. when elected, to act according to their interests, 
tiiic^u^ opposite to that of the country ; but here 
they act, without any controul from the prince, 
because, either there is none till they make him, or, 
if ther& be, and that they meet without his authori- 
ty^ as they did in the first ages of our monarchy, 
and of late, in the reigns of King James IIL Queen 
Mary» and Kitag J&mes i VII. it is, that they may 
wfl tbeiCQ to im account for the administration of 
that tru6t which theyreceived originally from the 
states i and either to continue them in it, ort to take 
it itom them, as they find meet : and, indeed, it is 
the greatest solecism in nature, to say, that the 
states of a limited monarchy, like that of Scotland, 
ooiofeiTed upon a prince in trust, should have less 
power without such a trustee of their own making, 
than they have when there is one. 

I diall i^onclude this head with one observation 
mo^e, which is. That those men who asserted, that 
the fight to ike Imperial Croum ^Scotland wds^ hy 
ike inhermU right and naJwe (^ the rmmarchy^ a^ 
mil ug hy thejunda^iental and unalterable laws (^ 
&i£ realm^\ transmitted and involved by a lineal g^c- 
cemm, Meording to the proximity i^bhody as in the 
aboye-menlioned act of parliament^ 3 Car. II. did 
not consider that, instead of doing the royal f airily 
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any service by that position, they &xeA ^ charge d 
usurpation upon the whole line and lace of the 
Stuarts, and according to theip own principles^ and 
the words of that act, mvohed the sutj^ect^qf^^m 
kingdom in perjury and rebellion : for, it is uifede^ 
niable that the right of succession, accovdiiig 'to 
proximity of blood, was in Baliol's race ; for, Alex- 
ander III/s line failing, the reversion came to the 
line of David Earl of Huntingdon, brother to Wi^ 
liam King of Scotland, whose eldest daughter wild 
grandmother to John Baliol, and thie^iecond dEngb^ 
ter great grandmother to Robert Bruce. This 
claim was, after . BalioVs forfeiture and* res^*^ 
nation, renewed by his som Edward Baliol, wtto-^ 
was, for some time. King of SeoUatid ; and*it was . 
again revived by William Eajrl of I>ougla6, wh«^ 
upon David Bruce's death, put in his plea aa^ iiexfc : 
heir to the crown, because, descended 'from Bdid 
and the Cummins ; and had not the states d^ter* 
mined it against the Lord Don^ias, in iavour of 
Robert Stuart, the Stuarts had never eome to the 
crown. So that for one parliament to assert, tbat 
the descent which was made hereditary by a fisr^ 
mer, could not be altered by a future pariKamknt, ' 
was not only contrary to sense^ and the intriiitfio: 
power of all governments, but contrary to staiHl-i 
ing acts of parliament, which made it treMon to di- 
minish the power of the three Estates ^ or any one qf 
them ; whereas this act diminished the power of all 
succeeding parliaments, which can never be limit- 
ed, without destroying their very essence as sove- 
reign courts : otherwise if shouhl be in the power 
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of one parliament to make the nation papists or 
slaves for ever, and no future parliament would 
be aMe to reverse it. Whereas it is evident to com- 
mon reason, and confirmed by daily practice, that 
one parliament may reverse what another has enac- 
ted, according as the good of the public requires it, 
for diat is the end and ne plus ultra of all govern- 
ment j and, if governors of any denomination what- 
ever, enact any thing contrary to the good of the 
public^ it is ipso fo/ctOf null and void, because con- 
trary to what is laid down by Grod and nature, as 
the onalteraUe rule and end of government. This 
is taiaitly owned, even in the preambles of those 
acts in the be^nning of Eang Charles II.'s reign, 
whkh surrendered our liberty ; for the end there 
proposed f# ike peace and happiness of the kingdom, 
as may be seen, acts l» S, 4, 5, &c. But, since the 
expMenee of all ages is sufficient to convince man- 
kind, that ^very or absolute subjection to the will 
of a prince, so as in ik> case to resist him, did never 
issue in the good of the people, that is enough to 
prove that such a subjection is inconsistent with 
the end of government, and therefore ipso Jacto 
null and void (though all mankind should agree to 
it) and reversible, whenever the Estates or body of 
a natiim think fit to repeal it. 
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Act Jbr the Security of the Kingdom^ brought into 
the Parliament of Scotland, by Mr. Fletcher. 

\ X HE estates of parliament considering^that when 

* it shall please God to afflict this nation with the 
vdeath of our sovereign lady the Queen (whom 
^God of his infinite mercy long preserve) if the 

* same shall happen to be without heirs of heaf body^ 
^ this kingdom may fall into great coilfusion and 
^ disorder before a successor can be declared. For 

* preventing tiiereof , our sovereign lady, with ad- 
Vvice and consent of the estates of parliament, sta- 

* tutes and ordains, that if, at the aforesaid time, 
^ any parliament or convaition of estates shall be 

< assembled, then the members of that parliament 
y Of convention of estates shall take the adminis- 
^ tration of the government upon them : excepting 
^ those barons and boroughs, who, at the aforesaid 

< time, shall have any place or pension, mediately 

* or immediately of the crown : whose commis^ 
*. sicm are hereby declared to be void ; and that 

* new members shs^ be chosen in their place : but 

* if there be no parliament or convention of estates 

* actually assembled, then the members of the cur- 
Vrent parfi4tnent shall assemble with all possible 
^4i^g0nee ; and if there be no current parliamenl^ 
f'then the members of the lait dissolved parlia^ 
:^ment, or convention of estates, shall asisemUein 
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< like manner : and in those two last cases, so soon 

* as there shall be one hundred members met, in 

* which number the barons and boroughs before- 

* mentioned are not to be reckoned, they shall take 

* the administration of the government upon them : 

* but neither they, nor the members of parliament 

* or convention of estates, if at the time aforesaid 

< assembled, shall proceed to the weighty ail&ir of 

* tiaming and declaring a successor, till twenty 
^ days after they have assumed the administration 
« of the government : both that there may be time 

* for all tJie other members to cdme to Edinburgh, 

* which is hereby declared the place of their meet- 

* ing, and for the efecf ion of new barons and b6- 
^ roughs in place above-mentioned. But so soon as 

* the twenty days are elapsed, then they shjdl pro- 

* 'ceed to the publishing, by proclamation, the con- 

* ditions of government, on which they will redeive 

* the successor to the imperial crown of this realm ; 

* whieb, in the case only of our being under the 

* i^me King^ with England, are as follow : 

1. * That elections shall be made at every 

* Michaelmas head-court for a new member Of por- 

* liament evey year : to sit the* first of November 

* next following, and adjourn themsdves from titrie 

* to time till next Michaelmas : that they choos^ 

* tlieir own president, and that every thing shldlbe 

* iletermined by ballottng, in place of voting. ' 

. 2. < That so many lesser barons shall bd^d€fd't6 

< the parliament, as there have b^n tiobfeifi^ 

* crested sinoe the last augmentation' of the ni!^- 
*■ ber of the barons ; and that in {^ tin^ ooming. 
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* ^f or every nobleman that shall be creftted^ there 

* shall be a baron added to the parliament. 

S. ^ That no man have a vote in parliament but 
^ a nobleman or elected member. 

4.^ That the King shall give the sanction to all 

* laws offered by the estates ; and that the presi- 
' dent of the parliament be empowered by his Ma- 

* jesty to give the sanction in his absence, and have 

* ten pounds sterling a day, salary. 

5. ' That a committee of one and thirty mem:- 
*.bers, of which nine to be a quorum^ diosen out' 

* of their own number, by evay parliament, shall, 
' during the intervals of parliament, unda: the 

* King, have the administration of the government, 
< be his council, and accountable to the next parlia- 

* ment ; with power, on extraordinary occasions, to 
' caU the parliament together : and that, in the said 

* council, all things be determined by balloting in 

* place of voting. 

6. ' That the King, without consent of parlia- 

* ment, shall not have the power of making peace 

* and war ; or that of concluding any treaty with 

* any other state or potentate. 

. 7* ' That all places and offices, both civil and 

* military, and all pensions formerly conferred by 
' pur Kings, shall ever after be given by parlia- 

8. ' That no regiment, or company of horse, 

* foo^or dragoons, be kept on foot in peace or war, 
' but fay consent of parliament. 

9. f That, all the fendble men of the nation, be- 
' twjixt sixty and sixteen, be, with all diligence po(»- 



< Mble, anned with bayonets, and fireloekst all of a 

< caliber, an4 continue always proYided in such 

* aims, with ammunition suItaUe. 

10. ^ That no general indemnity, iiOTpaidon for 

* any transgression agiainst the public, ^bsSi be va- 

< lidf without coif sent .of parliament 

. . 11.' That the fifteen senators of the collc^ of 

* justice iihaU be incapable of being members of par- 

* liament, or of any other office ; or any pension, 
' but the salary that belongs to their place, to be in- 

* creased as the parliament shall think fit : that the 
\ office of president shall be in three of their num- 
' ber, to be nam^d.by parliament, and that there be 

* no extraordinary lords. And also, tlstt the looods 

* of the justice-court shall be distinct from those of 
^ the. session, and under the same restrictions; 

12. ^ That if any King break in upon any of 
Hhese conditicms oi government, he shall^ by the 

* estates, be declared to have forfeited the crown. 

* Whidb, prodamation made, they are to go on 

* to the iiaming and declaring a successor : and 
^ when he is declared, if present, are to i^eaditD 
' him the claim of right and conditions of g^vetn- 

< ment above-mentioned, and' to desire of -him,, that 

* he may accept the crown accordingly ; andfaeac- 
' ceptingy they are to administer to him the oath;of 
^ coronation : but» if the successor be not pmsent, 

* they are to del^ate such of their own numb^ as 
' they shaU think fit, to see the same per&M!«i^,ias 

* said is : and are to continue in the adminigfera- 

* tion of the government, until the sutoessor's ac- 
^ cepting of the crown, upon the af oresalid iterms. 
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* be known to them : whereupon havmg then a king 
' at their head, they shall, by his authority, declare 

* themselves a parliament, and proceed to the doing 

* of whatever shall be thought expedient for the 

* welfare of the realm. And it is likewise, by the 

* authority aforesaid, declared, that if her present 

* majesty shall think fit, during her own time, with 

* the advice and consent of the estates of parliament^ 

* failing heirs of her body, to declare a successor, 

* yet nevertheless, after her majesty's decease, the 

* members of parliament or convention shall, in the 
< several cases, and after the manner above specified, 

* meet and admit the successor to the government,. 

* in the terms, and after the manner, as said is. 
^ And it is hereby further declared, that after the 

* decease of her majesty, and failing heirs of her 

* body, the fore-mentioned manner and method 
^ shall, in the several cases, be that of declaring and 

* admitting to the government all those who shall 

* hereafter succeed to the imperial crown of this 

* realm : and that it shall, be high treason for any 

* man to own or acknowledge any person as King 

* or Queen of this realm, till they are declared and 

* admitted in the above-mentioned manner. And 

* lastly, it is hereby declared, that by the death of 

* her majesty, or any of her successors, all commis- 

* sicHis, both civil and military, fall and are void ; 

* and that this act shall come in place of the seven-- 

* teenth act of the sixth session of King William's 
^ p^urliament. And all acts and laws, that any way 
< derogate from this present act^ are hereby in so 
^ far dedared void and abrogated.' 



